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parties is equitably entitled to this fund, and we have no
hesitation in saying that Goodman has no claim to it, either
in law or'in equity, and that on the contrary the plaintiffs
were the real procuring cause of the sale to Lappin, and
that but for the dishonest intervention of Goodman the sale
would have been closed through the plaintiffs on Monday
morning. There are no cases cited by the parties that are
directly in point as to the facts in this case.
Sec. 2405m, Stats., provides:

“In any action or proceeding brought to the supreme
court by appeal . . . if it shall appear to that court from
the record . . . that it is probable that justice has for any
reason miscarried, the supreme court may in its discretion
reverse the judgment or order appealed from . . . and

direct the entry of the proper judgment . . . as shall be

deemed necessary to accomplish the ends of justice.”

By the Court~The judgment of the circuit court is re-
versed, with directions to enter judgment in favor of the
plaintiffs.

ZWETFEL, Appellant, vs. Crity oF MiLwauvukze, Respondent,
November 18-December 8, 1p2s. '

Municipal corporations: Annexation of tervitory io city: Who are
electors: What constitutes “real estote:” How admeasured :
By area or value: Ordinance wvoid in part.

1. The term “elector,” as used in sec, 926—2, Stats., providing for
& petition to annex territory adjoining z city, applies to all
electors living within the territory proposed to be annexed,
and not merely to those having a legal right to vote in a
given precinct or other subdivision designated by law as a
unit for voting purposes; and a petition signed by a majority
of the electors of the territory is sufficient to annex the entire
tract, including part of a particular town therein, although
onlé,rﬁa minority of the electors of the town signed the petition.
p. 363, o
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2. An ordinance which provided for the annexation of territory
adjacent to a city and which was void in so far as it at-
tempted to annex part of another city, is void » foto, as its
provisions are not separable and it cannot be said that the
same action would have been taken by the electors of the
area and by the city if the petition did not embrace the
area which could not lawfully be annexed. p. 363.

3., The formation of boundaries of cities is a legislative matter,
and the legislature may authorize such procedure as it deems
wise so long as it does not meet with constitutional restraint,
p- 364.

4, Under sec. 9262, Stats., which is applicable only to special-
charter cities and which provides that a petition for the an-
tiexation of territory by a city (reguiring, under sec. 925—I18
of the general charter law, signatures by a majority of the
electors and owners of at least one third of the taxable prop-
erty) shall be suficient if signed by one hali of the resident
electors and owners of one half of the real estdte, the term
“real estate” refers to area, not to value. p. 364,

5. As used in said sec. 926—2, the words “real estate” do not in-
clude lands, tenements, and hereditaments. p. 365.

ApPpEAL from a judgment of the circuit court for Mil-
waukee county: Epcar V. WERNER, Judge. Affirmed.

W. 0. Meilahn, attorney, and Gilbert J. Davelgar, of
counsel, hoth of Milwaukee, for the appellant.

For the respondent there were briefs by Jo/m M. Niven,
city attorney, and Mark A. Kline, first assistant city attor-
ney, and oral argument by Mr. Kiine.

A brief was also filed by Herbert J. Piper of Milwaukee,
AS aIMICHS CuTie. * :

RosENBERRY, J. This case was before this court upon
demurrer to the defendant’s answer, it being an action in
equity brought to test the validity of a certain ordinance
adopted by the city council of the city of Milwankee annex- -
ing certain territory to the city, reported in 185 Wis. 625,
201 N. W. 385. It was there held that the city of Milwau-
kee might proceed to annex territory without first adopting

‘the provisions of secs. 925—17 to 925—21, inclusive, Stats.,
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being a part of the general city charter law, and it was also

held that the territory to be annexed to a city need not be
limited to a single township and may include an unincor- .

porated village. :
' Sec. 926—2, Stats. 1898, provides:

“Territory lying adjacent to any city so incorporated
may be annexed to such city in the manner provided by sec-
tions 925—17 to 925—21 inclusive ; provided, that the peti-
tion required by section 92518 shall be sufficient for the
purposes therein mentioned if signed by one half of the
resident electors and the owners of one half of the real
estate within the limits of the territory proposed to be an-
nexed.”

Sec. 925—18, as amended, provides:

“A majority of the electors and the owners of at least
one third of the taxable propérty according to the last tax
roll, in territory adjacent to such city may together present
a petition to the common council of such city, asking for
annexation thereto; provided, that if no electors reside
therein such petition must be signed by the owners of at
least one half of the taxable property desired to be annexed
before the council shall have power to act thereon.”

Upon the return of the record to the circuit court for Mil-
waukee county the plaintiff filed a supplemental complaint,
in which he set up that on the 6th day of March, 1922, a
petition was presented to the common council of the city of
Milwaskee praying for the annexation of certain territory
therein described; that an ordinance was thereupon passed
annexing said territory to the city of Mulzvankee. The terri-
tory described in the petition of December 12, 1921, in-
cluded a large part of the territory involved in this action,
which territory was annexed pursuant to a petition filed
September 4, 1923. The questions that the plaintiff sought
to raise by the supplemental complaint are two. It appears
that the first ordinance embraced 2.833 acres lying within
the city of North Milwaukee. The entire area in that ordi-
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nance included 159.227 acres. That although under the
decision of this court in Wanwaiosa v. Milwvaukee, 180 Wis.
310, 192 N. W. 982, it was held that the city of Milwaukee
was without power or authority to annex any part of an-
other city, nevertheless the ordinance adopted pursuant to
the prayer of the petition, filed December 12, 1921, was
valid because it was separable in its provisions, none of the
electors of the city of North Milwaukee having signed the
petition and the inclusion of that part of the area lying
within the city of North Milwaukee was not an inducement
to the adoption of the ordinance; and second, that under the
law a majority of the electors of the entire territory sought
to be annexed was not sufficient, but that there must be a
majority of electors in each part of the territory annexed
lying within any other municipal subdivision; that in the
proceeding under the petition dated September 4, 1923,
there was not a majority of the resident electors within that
part of the territory which it was proposed to annex lying
within the town of Wauwatosa, and for that reason the
proceedings were void. It was also urged that the words
“real estate” as used in sec. 926—2, quoted above, include
not only the land but also the buildings and other appurte-
nances, and that the petition must be signed by the owners
of one half of the real estate according to value and not
area. There was an answer to the supplemental complaint,
the case was tried, and the court filed its findings of fact
and conclusions of law. In the findings of fact, in addition
to the matters already referred to, the court found that on
December 5, 1922, the city of North Milwaukee, by its
common council, authorized suit to be brought against the

- city of Milwaukee to set aside the annexation proceedings

based upon the petition of December 12, 1921; that on
May 28, 1923, subsequent to the decision in the case of the
city of Wauwatosa against the city of Milwaukee, the com-
mon council of the city of Milwankee passed an ordinance
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repealing and rescinding the attempted annexation proceéed-
ings and the ordinance relating thereto based upon the peti-
tion of December 12, 1921, on the ground that, having in-
cluded in the territory proposed to he annexed a part of the
city of North Milwaukee, the proceedings were void i fofo;

that after the rescission and repeal of said- attempted an-.

nexation proceedings the city of Milwankee did not, during
the year 1923, levy a tax in said territory and did not exer-
cise any police or other jurisdiction over the same ; that the
town of Wauwatosa continued to exercise jurisdiction over
its territory included in said annexation proceedings by levy-

ing and collecting a tax therein and doing public work on

the streets therein during the years 1922, 1923, and 1924,
that the plaintiff paid his taxes in these years to the town
of Wauwatosa, and knew when the new petition of annexa-
tion was being circulated that the first annexation proceed-
ings had been abandoned as illegal.

The court further found that the petition filed on Sep-
tember 4, 1923, included all of the territory described in
the first petition except that portion thereof in the city of
North Milwaukee, and also additional territory comprising
altogether 224.8 acres of real estate; that the owners of
139.084 acres of real estate signed the petition; that there
were 269 resident electors in the territory, of whom 194
signed the petition; and that on October 29, 1923, the com-
mon council of the city of Mikvaukee passed an ordinance
annexing the entire territory described in the petition dated
September 4, 1923, to the city of Milwankee.

The court concluded that the first attempted annexation

was void in tofe, that the second annexation proceedings
were valid and the plaintiff was estopped from asserting the
validity of the annexation ordinance passed March 6, 1922,
and judgment was entered dismissing the plaintiff’s com-
plaint,

The first proposition made is that, only nine out of fifty-
six electors in the town of Wauwatosa having signed the
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petition, stich petition cannot be made the basis of proceed-
ings to detach territory from the town of Wauwatosa a.n_d
change its boundary line, and it is argued thai: an electo_r is
a person having a legal right to vote in a given precinct,
town, village, or. other subdivision designated by law as a
unit for voting purposes, and that the domicile of such per-
son determines his status under the law, and to hold that the
law does not require a majority of the electors residing in
the territory which it is proposed to detach from the town
of Wauwatosa will result in an abridgment of the legal
rights and privileges of such electors. )
The meaning which the plaintiff gives to the term “elec-
tor” as used in sec. 926—2 is altogether too narrow and
restricted. Had the legislature intended the result now con-
tended for by the plaintiff, it would have used apt 1a1_1guage
to indicate that fact. It had in some way to clasm_fy t}%e
persons who were required to sign the petition. Tt did thx's
by declaring that electors, living within t}'1e proposed _ter.n—
tory, constituted the entire class, and of this class a majority
must sign the petition. Tt made no reference to the fact

'that'parts of the territory proposed to be annexed might lie

within the boundaries of different municipalities. The argu-
ment made here by counsel is interesting and ngenious and
one which should be addressed to the legislature and n_ot to
the court. The statute says that the petition shall be signed

" by one half of the electors within the limits of the territory

proposed to be annexed. Language could not be plainer. .
Upon the second proposition the language of the statute is

: }equaliy conclusive. The rule that, if a part of an ordinance

be void, another essential and connected part of t.hfa same
ordinance is also void, is applicable here. The provisions of
the first ordinance are not separable. It is one territory—
one thing—to be annexed to the city of Milwaukee, al:ld it
cannot be said that the electors of the proposed terrlto-r_y
would have signed if the boundaries of the p-.roposed terri-
tory had not included the city of North Milwaukee, nor
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that the common council of the city of Milwakee would
have passed the ordinance if such territory lying within the
city of North Milwaukee had not been included. It is one
territory that is being annexed, and not as many territories
as there are municipal corporations from which territory is
detached. The law was designed to enable a growing city

to expand its boundaries, and in order to do that it is not

required to wait upon the consent of other municipalities,
but the inhabitants of contiguous territory may apply for
admission to and be made a part of the city of Milwaukee
without the consent of residents of the municipalities from
which it is proposed to detach territory. The ordinance
based tipon the petition of March 6, 1922, was void, and its
repeal, while proper enough, was, so far as its legal effect
was concerned, not necessary. '

The formation of boundaries of cities is a legislative
matter, and the legislature may authorize such procedure as
it deems wise so long as it does not meet with constitutional
restraint.  While we recognize the rule (2 Dillon, Mun.
Corp. (5th ed.) p. 986, § 647 ) that, where invalid provi-

stons are separable from an independent and valid provision

of the ordinance, the valid provision of the ordinance will
be sustained, it has no application in this case.

It was held in the former decision in this case that real
estate meant real estate by area and not by value. Although
it is the law of this case, we have reviewed the arguments

made here and see no reason for changing our former con- -

clusion. The general charter law, reference to which is
made in sec. 926-—2, applicable only to cities organized
under 2 special charter, provides that a majority of electors
and owners of at least one third of the taxable property
must sign the petition, and where there are no resident elec~
tors the owners of at least one half of the taxable property
must join in the petition. The proviso contained in sec,
926—2 could have been inserted forno other purpose than

AUGUST TERM, 1925. 365

Zweifel v. Milwaukee, 188 Wis, 338,

“val.ue” the word “area.” Such
rule is laid down no doubt for the express purpose 9f pre-
enting a large unit, such as a factory, from contrgllmg the
_entire situation over a considerable amount of terrl‘Fo‘ry.

 The argument is made that the legislative deﬁnlt}on of
he termn “‘real estate’” as found in sec. 4971, Stats., is con-

trolling. The provision is as follows:

. “In the construction of the statutes of this state the f.oI-
Jowing rules shall be observed unless .such construction
would be inconsistent with the marnifest intent of the legis-
lature; that is to say: . . . , ond
© ¥(9) The word ‘land’ or ‘lands,” and the. words ‘rea
‘estate’ and ‘real property’ shall be construed to include Ian(_is,
tenements and hereditaments and all rights thereto and in-
erests therein.”

This court at all times in proper cases defers to legislative
authority, and attempts, as it is its duty to do,‘jco give effect
to all legislative enactments according to 'the mtent_ of the
legislature (Attorney General w. Eaw Claire, 37 Wis. 400;
Estate of Spooner, 172 Wis. 174, 177 N. 'W. 598); ar}d
there are many other cases of like import. However, in
this case, taking the context and the history of the statute,
it is clear that the legislature did not use the words “real
estate” as including lands, tenements, and hereditaments.
In the enactment of sec. 926—2, hereinbefore set out,
the legislature was substituting for the provisions of sec.
92518 a different standard. Had they intended to substi-
tute for the words “taxable property” the words “taxable
real estate” they would most certainly have used the word
“taxable” or some other word of like import. They inten-
tionally omitted the word “taxahble” and inserted the wo-rc?s
“real estate,” thus indicating a purpose to change the basis
from one of value to one of area. The failure of the
legislature to provide some means Whereb.y value of the
real estate involved should be ascertained is also a strong
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reason for concluding that the legislature did not intend

real estate by value. The provisions of sec. 92518
furnish a method for the ascertainment of the value of
the property affected. No such provision is made in sec.
926—2. In the absence of such a provision it would be

necessary to establish the fair market value of the real .

cstate.  We think the legislature intended no such result’
that in substituting for the words “taxable property. ac-
cording to the last tax roll” the words “real estate.” they
intended to omit any reference to value, thus making area
the only basis upon which it can be ascertained whether or
not one half of the real estate is represented by those sign-
ing the petition.

We do not find it necessary to discuss other questions
raised.

By the Court—Judgment affirmed.

STEEER, by guardian ad litem, Appellant, vs. Norris, Re-
spondent.

Nowember 19—December 8, 1023,

Farent and child: Person standing in loco parentis: Punishment
of child: Reasonablencss: iWho determines: Damages: Inade-
quocy as basis for new trial: Perverse verdict: What consti-
tutes.

1. One standing in loco parentis hes the right to punish a child
under his care if the punishment is reasonable and for the |
child’s welfare; but whether such punishment is reasomable
ot is excessive is a matter for judicial investigation, znd does
not rest absolutely in the discretion of such person. p. 371.

2. In determining whether the punishment inflicted has been ex-
cessive, the conduct of the child, the nature of his miscon-
duct, the character of the instrument used for punishment,
and the marks or wounds Jeft on his body are all subjects to
be considered. p, 372,
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3. In an action for the alleged excessive punishment of an eleven-
year-old boy who was under defendant’s care, an award .of
nominal damages is held grossly inadequate in view of the
evidence as to the nature of the weapon used and the marks
and wounds left on the hedy of the boy. p. 373 '

4. A verdict may be perverse although the _]-Lll‘dy did not act dis-
honestly or from improper motives. p. 373. .
EscuweiLEr, RoseNperry, and DoerrLEgr, JJ., dissent.

APPEAL from a judgment of the circuit court for Milwau-
kee county: Warter Scminz, Circuit Judge. Reversed,
with directions.

For the appellant theré was a brief by Brennan, LMC-FLS &
O’Day of Milwaukee, and oral argument by Martin J.
Brennan. )

For the respondent there was a hrief by Faweett &
Dutcher of Milwaukee, and oral argument by George C.
Dutcher.

JoxEs, J. The plaintiff in this action at the time Qf
the alleged assault was an eleven-year-cld boy, Wl‘lOS.C"! patr-
ents had sent him to the farm of the defendant in the
summer of 1923, and upon request he was permitted to
return in 1924 when the tother signed a written statement

giving the defendant authority to discipline the plaintiff

if and when he broke the rules.and regulations enforced
upon the farm. The plaintiff was supposed to work at
assigned tasks about the farm for six hours a day and
for this labor received his board and room:. o

The undisputed testimony shows that the pIamt}ff had‘
failed to perform some of the tasks assigned to. him and
had told several falsehoods, and that upon’ July 23, 1924,
the defendant took the plaintiff to his office and there, after
asking him why he had not performed .his work and re-
ceiving no answer, inflicted corporal punishment by means
of a crude rubber whip about thirty inches long. ”.fhe
clothing of the boy had been so removed that the punish-




