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AGE oF Browx DEeEer, Plaintiff, vs. City oF MiLwau-
EE and others, Defendants. [Three appeals.] *

November §—December 3, 1957.

micipal corporations: Amnexation: Consolidation: Power of leg-

islature to authorize town-city consolidation: Consiruction of
tatuiory provisions: Meaning of “town,” “municipality:”
Validity of consolidation proceedings: Severability clauses in
onsolidation ordinances: Stetutory limitation owm time for
attacking annexation proceeding, and application thereof:

Jurisdictional requivements of ammnexation proceeding: Plead-
wy r Summary judgment.

It is not beyond the power of the legislature to authorize a
town-city consolidation, and the legislature has sufficiently
authorized this type of combination by the provision in sec.
66.02, Stats., that any town, village, or city may be consoli-
dated with a contiguous town, village, or city, by ordinance,
etc. pp. 449, 450.
2. In the absence of clear constitutional limitation, the legislature
has plenary power to redistribute territory and reallocate
governmental functions among governmental suhdivisions.
p- 450.
A town is a body corporate, sec. 60.01, Stats., and it is de-
nominated a quasi-municipal corporation and sometimes re-
" ferred to as a municipality. p. 451,
The legislative history of sec. 66.02, Stats,, authorizing the
consolidation of any town with a contiguous city, does not
manifest an intent to bar the ordinary sort of town, as dis-
tinguished from an “incorporated” town, from consolidating
with a city. p. 451.
5., Where sec. 66.02, Stats., provides that a contiguous town and
city may consolidate, the word “town” is used in the commonly
accepted sense as that portion of the original town which
remains an operative and actively functioning unit of local
government, excluding areas previously annexed or incorpo-
rated into cities and villages. p. 452.
The word “town,” like other words in the statutes, is normally
to be construed according to common and approved usage,
sec. 990.01 (1), Stats., and such usage gives the word the
connotation of a governmental subdivision operating as a
going concern under the form of town government prescribed

*Motions for rehearing denied, with $25 costs on each motion,
February 4, 1958,
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7 An ordinance of the city of Milwaukee for the consolidatio

8. A contention that a town cannot be put out of existence b

9. With reference to a contention that a town and a city cai

10. In the provision in sec. 66.02, Stats, that any town may he

by ch. 60, Stats., not including areas previously withdrawn by
annexation or incorporation and no longer governed by the
town government; and even if a town affected by annexation
may continue to have some underlying existence to its origina)
boundaries, this has no effect on such common usage, and
has no substantial bearing on the meaning of sec. 66.02 with
respect to the requirement of contiguity in a town-city
consolidation. pp. 452, 453.

of the town of Granville with the city, and a similar ord
nance of the town, adopted pursuant to sec. 66.02, Stats., and
each containing a provision that “the town of Granville shall
cease to exist and shall become a part of the city of Milwau:
kee,” were not thereby rendered entirely void on the asserted
but doubtful theory that secs. 59.07 (22) and 60.05, providin,
for the vacation and dissolution of iowns by action of th
county board, are exclusive, since, in view of a severabili
provision in each of such consolidation ordinances, even if the
provision purporting to terminate the existence of the town
of Granville is unauthorized and void, it does not invalidat
the rest of the ordinances nor the consolidation. pp. 453, 45

L

virtue of consolidation with a city pursuant to sec. 66.02
Stats., on the asserted ground that there are certain power
which only a town can exercise, and that some basic govern
mental unit must remain in existence, to which incorporate
areas may revert in case of the dissolution of the village or th
city concerned, would be more properly addressed to th
legisiature than to the courts, since no constitutional objectio
is involved, in that the municipalities themselves have n
constitutional rights as against the legislature in such matters
and the legislature has a free hand to authorize the transfe
of governmental powers, functions, and duoties of the town t
the city, and thus to terminate the existence of the town a
a going concern having the full governmental powers con
ferred on towns generally by ch. 60, Stats. p. 454.

3

consolidate only if the town consists exclusively of unincorpo
rated territory and no city or village has been superimpose
on the original town, nothing in sec. 66.02, Stats., or in th
constitution, limits the authority and privilege of consolidatio
to towns existing in their pristine rural status, untouched b
incorporation into cities or villages, p. 455.

consolidated with a contiguous city by ordinance “ratified
by the electors at a referendum held in each municipality

the “municipality” thus referred to, as applied to the instz'mt
case, is the portion of the original town of Granville which
was still operating as a town government under ch, 60, Stats,,
at the time of the referendum and which would be directly
incorporated into the city of Milwaukee by the consolidatiop,
and such “municipality” does not include those areas within
the original boundaries of the town which are neverthelc_:ss
governed by cities or villages into which they have been in-
corporated or anmexed and whose government will not be
affected by the consolidation. No constitutional rights of such
villages or their inhabitants are involved in denying them the
right to vote on the consolidation, pp. 455-457.

Consolidation of the town of Granville with the city of Milwau-
kee not being shown to be invalid, Milwaukee’s standing as
a party in interest to contest the validity of certain annexations
of Granville territory by the village of Brown Deer is un-
impaired, so that Milwaukes may maintain or defend an a?tion
brought to contest the validity of the annexation proceedings.
[Brown Deer v. Milwaukee, 274 Wis. 50, 74.] p. 457,

Consolidation of the town of Granville with the city of Milwau-
kee not being shown to be invalid, and the town not showing
as a matter of law that it is entitled to have certain assets
returned, the accounting between the parties, if any be in
order, is not appropriate for disposition on the town’s motion
for summary judgment declaring the consolidation invalid.
pp- 457, 438,

With reference to proceedings on the village of Brown Deer’s
complaint asking declaratory judgment that certain annexa-
tions of town of Granville territory by Brown Deer are
valid, and the city of Milwaukee’s answer, the trial judge is
deemed to have acted within the bounds of proper discretion
in construing his own order as granting leave to Brown Deer
both to demur to parts of certain separate defenses and answer
the rest of them, and in permitting the derurrer notwith-
standing the general denials of invalidity of the annexation
ordinances and of Milwaukee’s right to challenge their validity
in answer to the separate defenses; no new facts being alleged
in connection with these general denials, and the latter being
capable of reasonably being construed to assert matters of law
not inconsistent with demurrer to certain specific defenses
based on allegations of fact. p. 460.

The city of Milwaukee’s asserted defenses, which challenged the
validity of certain of the village of Brown Deer’s annexations
of town of Granville’s territory on the ground that the annexed
areas were disproportionate to the prior size of the wvillage,
and of a character not adapted to or suitable for village pur-
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poses, and that their annexation was not reasonably necessary

for the proper growth of the village, are deemed to have bee

barred by the ninety-day limitation specified in sec. 62.07 (3)

Stats.,, for attacking the validity of annexation proceedings

as m‘%lvmg defenses not based on jurisdictional grounds

pp. 460, 461, _

15. The jurisdictional requirements of an annexation proceeding ar

those which give the city council or village board jurisdiction

to act on the matter, such as compliance with the annexation’

petition and notice requirements prescribed by sec. 62.07 (1)
Stats. p. 461.

16. Notwithstanding the ninety-day limitation specified in sec

62.07 (3), Stats., an annexation may thereafter be challenged:

“jurisdictional” grounds; but not every element which is

essential to a valid annexation is essential to the jurisdiction

of the governing body to annex; and where a valid annexation

petition has been filed and the mecessary notices have heen

given, the council or the board has jurisdiction, including’

jurisdiction to err. [Successor limitation sec. 66.021 (10) (a)

Stats. 1957, does not apply to herein prior-commenced pro:

ceedings.] pp. 461, 462,

17. It having been held that the consolidation of the town of Gran-

ville with the city of Milwaukee does not affect Granville

territory with respect to which valid annexations to the village

of Brown Deer have priority, Brown Deer has no legal con-

cern whether the former Granville territory to which Brown

Deer has no such claim is set up as a separate ward in

Milwaukee, or how it is administered for the purpose of city

‘government, and hence Brown Deer has no standing to object

to the consolidation on the ground that it purports to create

a city ward in violation of law. p. 464,

18. The provision of the consolidation ordinances in question, which

purports to create a ward of the c¢ity of Milwaukee out of

the former town of Granville territory, is a separate section

of each ordinance, and, if invalid, 1s severable from the

remainder of the ordinance by virtue of the broad severability

provision contained therein, and hence does not invalidate

the entire consolidation. p. 464.

tory judgment that certain ordinances adopted by the plain-
tiff for the annexation of territory are valid and not affected
by a purported consolidation of Granville with Milwaukee,
that the ordinances for the consolidation of Granville with
Milwatkee are invalid and do not affect the annexations,
and for an injunction.

For many years the town of Granville consisted of a
sovernment township of 36 square miles of rural territory
in Milwaukee county, lying north of the city of Milwaukee,
Prior to the events now in issue, Milwaukee annexed several
square miles of territory in the south part of Granville, and
the villages of Brown Deer and River Hills were incorpo-
rated to include areas in the northeast part of the town. In
arch and April, 1956, the village board of Brown Deer,
acting under the asserted authority of sec. 62.07, Stats,,
adopted ordinances annexing four areas in Granville aggre-
gating 16 square miles. In January, 1956, proceedings were
also instituted for the annexation of a smaller tract known
s the Laun area.

In March, 1956, the Milwaukee common council adopted
ordinance No. 689, providing for the consolidation of Gran-
ville with Milwaukee, to be effective on approval at the
eferendum required by statute, and the town board of
Granville adopted a similar ordinance, No. 106, for con-
olidation with Milwaukee. The consolidation was ap-
proved at a referendum held in each municipality on April
©1956. On July 12, 1956, the Granville town board pur-
ported to enact an ordinance, No. 107, repealing its earlier
onsolidation ordinance, No. 106,

. These activities gave rise to serious questions, as to the
validity of the annexations and consolidation, and as to
leir respective effect upon areas attempted to be included
in both. This action was instituted to obtain a judicial
determination of the disputed questions.

APpEALS from orders of the circuit court for Milwaukee
county: WiLLiaM I. O’'NEemL, Circuit Judge. Affirmed n
part; reversed in part.

Action by the village of Brown Deer against the city of
Milwaukee, the town of Granville, and others, for declara-
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The amended complaint sets forth nine causes of action.
The first four seek declaratory judgment that the Corrigan
Tripoli, Johnson, and Brown Deer Park annexations
respectively, are valid and not affected by the Granville:
Milwaukee. consolidation. Cause of action 5 seeks judg
ment that the ,ghen incompleted proceedings for th
annexation of the Laun area are valid and that said area is
not affected by the consolidation. Cause of action 6 is not.
presently material. Causes of action 7 and 8 challenge the
validity of the consolidation ordinances, Milwaukee No. 68
and Granville No. 106. Cause of action 9 asks that Milwau-
kee be enjoined from exercising municipal jurisdiction over:
the territory involved in the annexations and consolidation

Granville ' filed a cross complaint alleging the repeal of
consolidation ordinance No. 106 by ordinance No. 107 and:
praying an injunction against the exercise of municipal:
jurisdiction over Granville territory by Milwaukee. _

Milwaukee demurred to Brown Deer’s amended complaint:
on the ground that it did not state facts sufficient to con
stitute a cause of action. The demurrer was overruled as to
all of Brown Deer’s asserted causes of action. On appeal this:
court affirmed the order overruling the demurrer, and:
directed that Milwaukee be granted leave to answer the:
amended complaint. Brown Deer v. Milwaukee, 274 Wis
50, 79 N. W. (2d) 340. . '

Following remand of the record to the circuit court,
Brown Deer amended the 5th cause of action of its amended
complaint to allege the completion of the Laun annexation by
the adoption of ordinance No. 53 on January 7, 1957.

Milwaukee answered Brown Deer’s amended complaint; -
denying the validity of the five annexations, denving that
the consolidation ordinances are invalid, and denying -

The answer also sets up as six separate defenses certain facts
ind contentions claimed to invalidate the Brown Deer annex-

To portions of four of the separate defenses Brown Deer
demurred The demurrer was sustained, and Milwaukee

" Granville moved to amend its cross complaint to allege,
inter alia, that Granville's records and funds had been
vrongfully transferred to Milwaukee, and to demand return
thereof. At the same time Granville moved for summary
judgment determining that Milwaukee’s consolidation ordi-
nance No. 689 is void, and directing Milwaukee to restore
the town’s funds and records to Granville, and to enjoin
Milwaukee from exercising municipal jurisdiction over
Granville territory. Both the application for leave to file
he amended cross complaint and the motion for summary
Judtfment were denied, and Granville appeals.

Brown Deer moved for summary judgment in its favor on
causes of action 7, 8, and 9 of the amended complaint, and
separately moved for summary judgment on its causes of
action 1, 2, 3, 4, and 5. These motions for summary judg-
~ment were also denied, and Brown Deer appeals.

- Milwaukee moved for summary judgment dismissing the
7th, 8th, and 9th causes of action of Brown Deer’s amended
complaint. The motion was denied, and Milwaukee appeals.
" A more-detailed statement of the facts and procedure
to the time of the first appeal may be found in the report
of Brown Deer v. Milwaukee, 274 Wis. 50, 79 N. W. (2d)
'340. Further facts material to the present appeals are set
forth in the opinion.

" For the plaintiff there were briefs and oral argument by
Harold H. Fuhrman of Milwaukee.

! References herein to Granville, as a party to the action, include
its town clerk, who is a party and who joined in Granvﬂles plead-
ings, motions, and appeal.
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Nevertheless we pass that question and deal with the appeal

on its merits, since Granville's appeal presents substantially

the same objections to the validity of the consolidation,

and important public questions are involved.

The motions of both Brown Deer and Granville for sum-

mary judgment are based mainly on legal contentions in-
spired by the decision of this court in Blooming Grove v.
Madison, 275 Wis. 342, 81 N. W. (2d) 721, which was
handed down after our decision on demurrer in the present
case. In Blooming Grove we held that the constitution does
not prohibit the annexation or incorporation of territory
within a town in such a way as to divide the unincorporated
area of the town into separate parts. In reaching that
conclusion we took notice of early legislation and decisions
evidencing an understanding, somewhat contemporaneous
with the adoption of the constitutior, that a town may exist
in areas completely separated by city or village territory, and
may exercise certain functions within the incorporated areas.

We said:

“T4 can be said that town boundaries have at least poten-
tial significance notwithstanding incorporation and annexa-
tion within them, or stretching across such boundaries.
Tt is clear, however, that most, if not all, powers and duties
of town government are restricted to areas outside of in-

corporated areas.” (p. 347.)

1. Tt is now argued that a town is a basic underlying unit
of government of a different sort than a city or village, and
that in the nature of things it cannot consolidate with a city
or village, because only like entities can consolidate. An
attempt to consolidate a town with a city is likened to an
attempt to merge a partnership with a corporation, which
is said to be impossible.

We think, however, that it is not beyond the power of the
legislature to authorize a town-city consolidation, and that
the legislature has sufficiently authorized that type of com-

For the defendants ci i
.  del city of Milwaukee and St
J\glik'OWSkl,' city clerk, there were briefs by pﬁég .{’
Coo; :,sana lc;y attorney, Richard F. Maruszewski, JTohn F .
, and Harvey G. Odenbrett, assist i J !
Y t
orz; argument by Mr. Maruszewski ey attomeys, and
or the defendants town of G i
ranville and
Shaughness‘y,-town cletk, there was a brief and 'l(r):ph o,
ment by William C. Dz}geen of Milwaukee. e

W ING;.ERT, T.

Brown Deer's appeal from order denying summary judg

ment wn its favor on causes of action 7. 8§, and 9
We affirm on this appeal.
Th i
Ordinese three‘causes of action assert that the consolidation
invaliznczs,dMlhl;vathee No. 689 and Granville No. 106, are
, and ask that Milwaukee be enioi . ,
1y d ask that M; enjoined from -
;sir}ig m1:1n1c51pal jurisdiction over the Granville area gief
o :12 g?ech;ns to the validity of the consolidation wére o:iIiT;e
on demurrer, when it was held '
sed ¢ s that th i
solidation was not invali ettt e
validated by th
Mo o s 1 . : ¥y the mere fact that the
exations, if ultimatelv h i .
o De ! ] ¥ held valid, would
: ::ep:o;lty with r'espect to the annexed territory and thus
E,l anenJd t ;f consolidation from becoming fully and per.
ntly effective with res : i
it ‘ pect to the annexed porti :
the original Granville territory. This court said 'P rHions of

13

In such a situation i

‘In : we see nothing to preve
sohdatlop takmg e.ff'ect to the full extent coﬁsisteﬁi th'ihcon—
outstanding priorities.” Brown Deer v. Mﬁwm.t.g:z 2ﬂ712 '

Wis. 50, 66, 79 N. W. (2d) 340.

In that decision we did n
ot pa idi

consolidation in other respects. pass upan the validity of the

We have some doubt that B .

ub rown Deer now has anv ri

'tf dchaileng_e the validity of the consolidation, as thtfs rlli%f‘:lt-
ited to terrxtor.y not pre-empted by annexation. See § chat;:
man v. Greenfield, 273 Wis. 277, 280, 77 N. W (2d) 51;—
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sided that “Any incorporated city, _village, or towior;?ly ]1;;
'- d to another incorporated city, village, or . '
a"nzgilie;.(zftlc:e passed by a two-thirds vote of a.l? the alderrge:ge
C'):ustees elect of each corporation.” It is 1?01nted rc::; c’lt ;WHS

territorial legislature created at _least_two 1nc0}1;1:'0imOr Oratec,{
Platteville and Potosi, and it is sa1d that t e : dliaffefent
’Eﬁwn was thus known to our law as an entity o i .
nature than the ordinary town, and .that ?rilly i;zr e
rated towns were empowered to um'te wit ? iy
5 of 1873. The legislative history furthr?r is

'{':h. 234’1’114”:;(3 word “incorporated” was dropped in the
evicion ’”é 1880 (sec. 928, Stats. 1889), although the re-
icenent dinance of “each corporation” was re-
T et d not dropped until the words “each
in the revision of 1921

bination. Sec. 66.02, Stats., has contained the following
provision since 1921 :

“Any town, village, or city may be consolidated with q
contiguous town, village, or city, by ordinance, passed by a:
two-thirds vote of all the members of each board or council,’
fixing the terms of the consolidation and ratified by the:
electors at a referendum held in each municipality.”

For thirty-two years before that a substantially similar-
provision used the terminology of annexation instead of
“consolidation.” Sec. 928, Stats. 1889, '

We see no ambiguity in the statutory declaration that-
any town may be consolidated with a contiguous city, nor
do we find any provision of the constitution which even
suggests that such an authorization is beyond the power -
of the legislature. In the absence of clear constitutional
limitation, the legislature has plenary power to redistribuie -
territory and reallocate governmental functions among gov-
ernmental subdivisions. Madison Metropolitan Sewerage
Dist. v. Committee, 260 Wis. 229, 242 ff., 50 N. W. (2d)
424, : :

Moreover, this court has directly held that a town may
be consolidated with a city. In Milwaukee v. Sewerage
Comm. 268 Wis. 342, 67 N. W. (2d) 624, we sustained *
the validity of the consolidation of the town of Lake and -
the city of Milwaukee, and categorically stated that “con-
solidation of a town with a city is authorized by sec. 66.02,
Stats.” (p. 345.) While that case is discounted by appel-
lants on the ground that the points now made were not
argued to the court nor discussed in the opinion, the fact
remains that the consolidation of town and city was in issue
and was held valid.

2. It is contended that the legislative history of sec. 66.02,
Stats.. shows that only an incorporated town is authorized -
tn consolidate with a city. Ch. 234, Laws of 1873, which
through amendment and revision became sec. 66.02, pro-

‘quire :

tained at that time an oot o

-' ieipality’’ were substitute i

_?‘;ﬂlgg’g hgaws of 1921, sec. 3), which substituted the term
ch. ,

con 02

1 i T, '

& i';’bst:ir:;zltlyr;fdpge;: r:ff(‘zhis statutory history any mani-
;festateion of intent to bar the o.rdinary sort of6 OtcgvlvnSiZS
consolidating with a city. Ever since 1849, sec. 60. 13;1 uage,
- and its forerunners have contained the following lang ,

' in substantially its present form:

g Y p . . l_r,
. . b S 9

Viewed in the light of that statement jfrorn the it:.;tut;
lating to towns generally, we cannot at'Erlbute the c’a’umed
enifie he use of the words “incorporated” an

ignificance to t nd
"s‘iicorporation” in the forerunners of sec. 66.02, St

This court has recognized that a town isa bodg c;);ic;:;c:;
i ici ation and s
inated a quasi-municipal corpor .
iee?eiild to as a municipality. Milwaukee 22}. Sewerage
Comm. 268 Wis. 342, 349, 67 N. W. (2d) 624.
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342, 81 N. W. (2d) 721, that a town may have some
underlying existence to its original boundaries has not
affected this common usage, and has no substantial bearing
on the meaning of sec. 66.02 with respect to the requirement
of contiguity.

. 4. Fach of the consolidation ordinances contains a provi-
sion that “‘the town of Granville shall cease to exist and shall
become a part of the city of Milwaukee.” We are urged to
hold that this provision renders the ordinances void in their
entirety, on the theory that secs. 59.07 (22) and 60.05,
Stats., which provide for vacation and dissolution of towns
by action of the county board, are exclusive, and hence
a town cannot be dissolved by adoption of consolidation
ordinances under sec. 66.02.

© We should hesitate to hold the provision invalid. Secs.
59.07 (22) and 60.05, Stats., do not purport to be exclusive,
while sec. 66.02 quite clearly contemplates that upon con-
summation of a consolidation, the town government as a
separate entity actively functioning under ch. 60, Stats.,
shall terminate, whether or not any residual powers remain
which a town board may exercise within cities and villages
under the principles and authorities referred to in Bloowming
Grove v. Madison, 275 Wis. 342, 81 N. W. (2d) 721, or the
board retains functions with respect to adjustment of assets
and liabilities under sec. 66.03.

We need not pass on the merits of the question on this
appeal, however, for both of the consolidation ordinances
contain a severability provision in the following language:

' Even if the reference in ch. 234, Laws of 1873, to
mcorpf)rated city, village, or town” was meant to r:alate oiﬁy ;
to an mcorpprated town as distinguished from an ordinary .'
{‘,own, we think the elimination of the word “incorporat dz
:‘n sec. _928_, Stats. 1889, and the substitution of tﬁe . d
bmutﬁmg}g&éﬁyg for “corporation” in sec. 66.02 as re:rz(;;-d '.:
v ch. 396, Laws of 1921, indj islative ; '
extend the consolidation pri‘vilrégzcigeai tlgifllsa e et to.
3. Brow_n Deer points out that only “contiguous” un't.
can cons.ohdate under sec. 66.02, Stats., and ar ues th1 :
since Milwaukee has heretofore annexec,l territof in ﬂ?
south portion f)f the original town of Granville, a{ld sincee
’fche town continued to exist v'v_ith its original boundaries
or some purposes (as Bloomwfg Grove v. Madison, 275
Wis. 342, 81 N. W. (2d) 721, is said to hold) thé cit
and the town are not now “contiguous.” It is ’said th d
tracts of land having a common boundarv are contigu N
‘but. those which overlap are not. We neeé not go in%ootlils‘
?'eflznements of the meaning of “contiguons,” for zve are :
isfied 'that where sec. 66.02 provides that a, contiguous t o
and city may consolidate, the word “town” is zsed inogln
commonl.y accepted sense as that portion of the origi f]:
toxivn which remains an operative and actively functi ning
umF of local government, excluding areas previons] am?;l m§
or Incorporated into cities and"villages. “Town ”);ike otii:
words in the statutes, is normally to be construe:d accordin:
to common and approved usage, sec. 990.01 (1), and we ar:
persuaded that such usage gives the word the’connotation
of a governmental subdivision operating as a going con-
cern under the form of town government Drescribedti) ch
60, Sta.ts., not including areas previouslir withdrawz b.
annexation or incorporation and no longer governed by
the town government. The historical evidenceb that led ty
the suggestion in Blooming Grove v. Madison, 275 Wiso |

“Tf any provisions of this ordinance are invalid or un-
constitutional, or if the application of this ordinance to any
person or circumstance is invalid or unconstitutional, such
invalidity or unconstitutionality shall not affect the other
provisions or applications of this ordinance which can be
oiven effect without the invalid or unconstitutional provi-

sion or application.”
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T . . .
e S;iitz: :ff :I;le provision which purports to terminate
Void it does ot imvaldate the Tes of fhe enire
e oS 1o e rest ot the ordinances nor
mawry i ;fiiia}ﬁ:;_ 1t affords no ground for sum-

5. It i i
g th;[t01:d;c§;';1zeefpa1:'§iiciina;gi1n trefeifring to the provision
the town of Granville, tha: aot o oot e enee of
existence, because there are cerfc):;rrrll ;iiii E:hg:it Oult N
town. can exercise, such as the power to condemn rOn ey
f(.)r hzghv‘vays _and bridges without the jury verdict ci)jf Ziecretsy
;1‘:2 I;eq;ued in the case of a municipal corporation by sec
$,71 i).. aIn C(I)f ghe constitution ( see Norton v. Peck, 3 Wis:
remain, 2 eXiStecause some b'flsm governmental unit must
1 ence, to which incorpgrated areas may revert
in case of the dissolution of the villige or the citv ’ "
Since this argument goes only to the validit : -of
arab%e provision of the consolidation ordinances };ve e ot
}'eqmr_ed to pass upon it for immediate purposes Wareh?Ot
}t advlsa.ble, however, to indjcate our view that tﬁe ar:u;l;lz
;:t f;zeesifn would be more properly addressed to th: legis-

: h, an to the courts. If the legislature has seen fit
v ot (:‘: ez?actment of sec. 66.02, Stats., to immnos th

potential inconveniences upon the inhabitants ofpthe -,

we see nothing in the constitution to prevent it ’frome da:;ia,
so. I.n S}mh ma'tters the municipalities themselves have n§
constitutional rights as against the legislature. Dowugl

County v. Industrial Comm. 275 Wis.b309 31.3 31061@;;

N. W. (-Zd) 807; Madison Metropolitan Sewerage bit

@ Committee, 260 Wis. 220, 242 ff., 50 N. W, (2) 424
Thus the legislature has a free hand to at;thor'ize t ) f4'

of govef'nmental powers, functions, and duties of T:hra’il -

to the city, and thus to terminate the existence of the 1EOWn
as a going concern having the'full-governmental owee con.
ferred upon towns generally by ch. 60, Stats ?N’e e!:jp(l:'?sls-

_no opinion as to whether some residuum of power or indeed
' of existence remains in the town on the theory suggested in
Blooming Grove v. Madison, 275 Wis. 342, 81 N. W. (2d)
721
6. Again, it is said that since the prior annexations of
part of Granville's territory have left the town still in
" existence to its original boundaries as an underlying govern-
" mental unit, albeit in a state of suspended animation, the
town cannot be wholly destroyed in the nonannexed area,
~since it was held in Chicago & N. W. R. Co. v. Oconto, 50
Wis. 189, 6 N. W. 607, that the parts of a town cannot be
completely separated. We think that contention is sufficient-
ly answered by what has already been said, and by Blooming
Grove v. Madisown, 275 Wis. 342, 81 N. W. (2¢) 721, n
which the Oconto Case is discussed.

7. Brown Deer argues that in any event, a town and a
city can consolidate only if the town consists exclusively of
unincorporated territory, and since both Brown Deer and
‘parts of River Hills and Milwaukee have been superimposed
on the original town of Granville, the remainder of Gran-
ville can no longer be the subject of a consolidation. The
argument seems to be that it is unfair to the residents of the
incorporated areas within the original town (here the people
of Brown Deer and River Hills) to destroy the separate
existence of the town as a going concern without giving
them an opportunity to vote on the question. We cannot
accede to this contention. Nothing in sec. 66.02, Stats., or
in the constitution limits the authority and privilege of con-
colidation to towns existing in their pristine rural status,
untouched by incorporation into cities or villages, and we

shall not read into the statute any such limitation.

8. Brown Deer next goes to 2 somewhat-related argu-
ment, that if the town of Granville can consolidate with the
city of Milwaukee at all, it can do so only after a referendum
in which the residents of those portions of the original town
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=_stplidation, is based on the propositions that the consolida-
11 is invalid for the reasons urged in support of the motion
ot summary judgment on causes of action 7 to 9, and that
-erefore Milwaukee has no standing as a party in interest,
to challenge the validity of the Brown Deer annexations.
Schateman v. Greenfield, 273 Wis. 277, 280, 77 N. W. (2d)
511,
Since we have already held that the consolidation is not
jrevented from taking effect by the considerations urged
oainst it on this and the companion appeal, it follows that
Milwaukee's standing to contest the validity of the annexa-
ions is unimpaired, and we therefore affirm the order ap-
sealed from. When this case was here hefore we said that,
assuming the consolidation to be valid, Milwaulkee can now
do what Granville could have done under sec. 66.029, viz.,
maintain or defend an action brought to test the validity of
the annexation proceedings. Brown Deer v. Milwankee,

74 Wis. 50, 74, 79 N. W. (2d) 340.

Granville's appeal from denial of its WOLLONS.

which have been incorporated into the villages of Browr
1:]i)leer and River Hills are permitted to vote. It is saidr(t):
Soﬁze tpeople have r1ght§ which. will be affected by the con:
ation, such as the right to revert to the town for govern.
Eznf.?i 1E)tui;poses in event of di.ssolution of their villagt::s, and
e r ];:e ' I?d: Ox;o:;:l: :;-ITC c;l}spt‘asition of the town’s funds
: ity districts created som :
aad & ' \ € years ago
Vﬂlag:&town of Granville and now lying partly within tigle
nofssojnglatézz o6f6s(;f;tu§zz constrpctction, the argument is
be consolidated with a ::ontioz,of::z:‘i: P o to“im fied
E\)}\}; the. electors at a referenzum heldyi?ayec;l;(;bm;r;:;ci;zgle‘d’.
" f; hthmk' t.he “municipality” thus referred to is the portijg
¢ original town of Granville which was still operating.
as a town government under ch. 60, Stats., at the Ptim mgf::
Fhe referer}dum and which would be directjly incor X Od"
H:ﬁ t’},te city by the consolidation, and that such “ch:zitfi”
go ;nﬁarizezfriii ;Sizde h’fhgse areas within the originai:E
oL which are 8
cities or villages into which they hz:ze:eiileifcg:p‘;e:;ii zy:'
j(r}mexfg a‘nd whose government will not be affected by th
nsolidation, No constitutional rights of the villag
their inhabitants are involved in denying them the rit;ehst 2;
;fizf: s;n;;ericonsohdation. T.here'is nothing in the cortl,stitu- '.
: ng any.such voting right, and so the matter is:
entirely for the legislature. Douglas County v Ind ial
Comm. 275 Wis. 309, 313. 316, 81 N. W. (24) 807 wom!

The circuit court denied a motion by Granville for feave
to amend its cross complaint to allege the invalidity of the
consolidation and that the town assets had been unlawfully
-‘_c-ransferred to the city, and to demand the return of the
assets: and also denied a motion for summary judgment
that Milwaukee’s consolidation ordinance No. 689, is void,
and for return of assets.
Granville’s attacks on the consolidation are based on sub-
stantially the same contentions that Brown Deer advanced
in support of its motions for summary judgment, and are
sufficiently disposed of by what has been said with refer-
nce to Brown Deer’s appeals.

One of Granville’s contentions warrants further comment.
Tt is said that the provisions of Milwaukee ordinance No.
689 which purport to transfer the records and assets of the

Brou{n Deer's appeal from denial of SHIMIMary
rudgment on causes of action 1-35.

Bm'wn Deer’s case for summary judgment on these
of action, which seek declaratory judgment that the l;jauses
Deer annexations are valid and effectually pre-em teéogln
annexed areas as against the Granville—Milwaukie corf
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town to the city is invalid becayse those assets and records
belong in part to the entire original town of Granville,
including the portion thereof incorporated into River Hills
and Brown Deer; that even if the consolidation of the
unincorporated part of the town with Milwaukee is valid,

¢ assets; and that

the officers of the
town to be administered by them under -sec. 66.03, Stats,

The argument is based on the conception derived from the
discussion in Bloowming Grove v. Madison, 275 Wis. 342,
81 N. W. (24) 721, that Granville has some shadowy
existence clear out to its original boundaries, and that there-

Milwaukee has no right to take all of th
the assets should therefore be restored to

fore the villages have some rights in the town assets.

Summary judgment was properly denied. The consolida-
tion has not been shown to he invalid, for reasons we have
stated, and Granville has not shown as a dhatter of law that
it is entitled to have the assets returned. The accounting

between the parties, if any he in order
for disposition on this motion for summary judgment.

We also consider that the circuit court properly denied
Granville Teave to amend its cross complaint in the desired
particulars. The amendment challenged the validity of the
consolidation on grounds which we hold are insufficient, and
sought return of the assets on the ground that the consolida-
tion is invalid. Since the premise, that the consolidation
was invalid, was not sustained, it was within the permissible
discretion of the court to deny leave to file the amendment,

In so holding, we do not mean to rule now that neither
Granville nor its town clerk nor its town board has or will
have any right to an accounting or adjustment of town
assets taken over by Milwaukee, and we do not construe the
order appealed from as having that effect. Those questions

remain for presentation and disposition in the trial court at
an appropriate time,

ion 1 's amended
" The first five causes of action in Brc;lw? t]i:ezis; : pended
§ i judement tha ‘
int ask declaratory judg : omn
: CSmPla:mnexations are valid. Milwaukee's answer edaralte
'.th(f:: validity on various grounds, and alleges as sep
o 1

i to village
" and consist of territory unsuitable and not adapted g

s is not appropriate

Brown Deer v. Milwaukee, 2 Wis. (2d) 441

sustaining demurrey
Milwaukee's appeal f’rom' order
to certain defenses.

'~ This order too must be affirmed.

invali nnexed
defenses that the annexations are mvaI}d bec‘ause fthtc;.1 : e
areas are disproportionate to the original size o

- purposes, and not necessary for the proper growth of the
Flllage.' Deer demurred to the paragraphs of the answe(;
wlfglfv;zsert the grounds just summarized, ont;chee %1':;1;%
- do not state a defense. At the same tim o
%lj;'dggved an answer to other separate cil.eflens:ei ;c;t o
i i a general denia
murf?d 'tO’ Wz]il;:hit?\rrljl\?de r‘(}r;t;iu;;; re:son whatsoever,” a:;.lci
anne:\a&tmnias to all of the separate defenses.” that undeg t77
all?gatlo?SSchatzman v. Greenfield, 273 Wis. 277, 28 ,the
n:ll%‘% C;(’)d) 511 Milwaukee has no star.ading 'to co;test e
1\1d1t ;f the :;nnexations, the Granv1llemM1lwlj.ua:e ;ded
:zlildat}iron being invalid for the reasons stated in the

complaint. .
The circuit court sustained Brow

i Is.
Mlllwizilie;aiiizacsontends that the demurrer to the separate

erruled because both the de-
—— Sgotuhlg a};as\;fe? :Ielreolriled pursuant to leave grant;d
by the o t “to file a demurrer to all or any part of the
oy Co;ﬂf nswer within ten days” and to file an answer
dEfendarf's a:che event the plaintiff village §hall determine
there'to . ot desire to file a demurrer.” M11waukee argues
ti’lai llgfgviinDeer thus obtained leave to file a demurrer or
tha .

n Deer’s demurrer and
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an answer, but not to file both; further, that because of the
general denial in the answer that the annexations are in-
valid “for any reason whatsoever,” and the assertion that
in any event Milwaukee has no standing to challenge their
validity, Brown Deer has answered all of the separate de-

fenses, and thus has foreclosed itself
of them.

We consider that the learned circuit judge acted within
the bounds of proper discretion in construing his own order
as granting leave both to demur to parts of the separate:
the rest of them, and in permitting the

defenses and answer
demurrer notwithstanding the general denials of invalidit

fenses based on allegations of fact,
We come therefore to the merits of the demurrer.,

2. The paragraphs of Milwaukee’s answer to which the .
demurrer is addressed challenge the validity of several of .
the Brown Deer annexations on the ground that the annexed

areas were disproportionate to the prior size of the village,
and of a character not adapted to nor suitable for village
purposes, and their annexation is not reasonably necessary
for the proper growth of the village. In so far as the allega-
tions are of fact, we must take them as true.

In our opinion the demurrer was properly sustained, for
the reason that the particular defenses are barred by statute
of limitation, .

The annexation statute, sec. 62.07 (3), provides that
the validity of annexation proceedings shall not he “in any
manner called in question in any such court unless the pro-
ceedings therefor be commenced before the expiration of”
ninety days after adoption of the annexation ordinance

from demurring to any

y of
the ordinances and of Milwaukee’s right to challenge their

validity in answer to the separate defenses. No new facts
were alleged in connection with those general denials, and .
the latter might reasonably be construed to assert matters of :
law not inconsistent with demurrer to certain specific de-’

there having been no referendum thereon). Mﬂ\;;auk:g
ommenced no such proceeding, nor fo?mally' cl'.la e;it
he validity of the annexations in this action, within ninety

. . en
days after the passage of the annexation ordmam:es:D '}cN}ild
:.-fhe case was here before, we pointed out that fact, bu

i i
that Milwaukee should nevertheless be given an opgf?rtulilg
to assert any jurisdictional grounds of invalidity “suc

. .  dene
failure to post notices as required by statute or insufficiency
of the petition for annexation . .

. if any there be that are
ot foreclosed by today’s decision.” Browm Deer v. Milwau-

Bee, 274 Wis. 50, 73, 74, 79 N. W. (2d) 340.

Tt is well established that notwithstanding the ninety—gairl
atio
limitation specified in sec. 62.07 (i)_, f.Sta‘ts.: anﬁm;:zcunds'
.'.may thereafter be challenged on “jurisdictional” g

Wilson v. Sheboygan, 230 Wis. 483, 486489, 283 N

i 9
312 State ex vel. Madison v. Walsh, 247 Wis. 317, 321, 1
. (2d) 299. . o “
N'I:Vthcg ob)jection that the annexed territory 1s dlspr?l?ore
tionately large, and unsuitable and unnecessary for vi aﬁe
1ur oses, jurisdictional? We think not. Sﬁ.lc%l mz;ttersexa_
1;)n::rcI:31~ial ?and relevant in determining the Val;:?-ltf; 02 ;;raniS
Lt ield w. City of Brookfield, 2/ :
' tions, Town of Brookfie Kiadie
: ’ 800, and see In re g
. 638, 644, 80 N. W. (2d) . A
| gsconomowoc Labe, 270 Wis. 530, 533, 72 i\I W. (2d) 54
i jurisdictional.
: t is not to say they are juris - )
meTilea jtirisdictional requirements of an annexat{(lt;n pro];:ejfd
i i i cil or village bo
i e those which give the city coun vi A
lji%i;;iction to act upon the matter. Thus;) a petltIOI('; 1‘;1;1::1118:
ibi i osed to be annexed,
filed describing the te1:r1tory prop e roverey
that the required number of ele I s
301;?5::5 having the prescribed quahflcahon.s, have s1gnedr1e:
and no“éice must be given at the times ..'mg ]1311 the rg;xg;er( hy
i These steps are required Dy sec. 62. )
e eder i ing body of the munic-
in order to inform the governing I ut
S;z;ié lxiflhat is desired and that it is desired by a sufficient
1 -
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-vidence are fresh and current at that time, but can rapidly
ecome stale, obscure, and confused as time goes by, partic-
ularly in an area that is rapidly changing from rural to urban

in-character.
The 1957 legislature adopted a comprehensive revision of

_he annexation statute, effective November 17, 1957, which
provides in sec. 66.021 (10) (a) that:

“(a) No action may be commenced after sixty days from
the effective date of any annexation to contest the validity
thereof upon any grounds whatsoever, whether denominated
procedural or jurisdictional. The validity of any annexation
shall, sixty days after the effective date thereof, be conclusive-
1y established and may not be attacked collaterally or other-
wise questioned.” (Ch. 676, Laws of 1957.)

zzﬁlber of 11_1terested persons to warrant action; and to give.
ice to all interested persons that the matter is pending -and':
5 -

- ) !

l;z;ii};?ii;?ogu;};s;gy ft;) ac;:1 u&)on the proposal. The ninetyb
: : r challenge of the annexation does:
not bar the assertion of mvalidit}? where th rements.
have not been complied with. In such a ase interosted purtion
ilave not-been put on guard as to the perjgsiﬁ:?:;es}cedl e the.
aw requires, 8 propessl as e,
ami :){T; ;\;ir};selemem:, however,‘ W%lich is essential to a valid
o annexess%r;;cllal to the‘ Jur1sc.1if:tion of the governing |
sy to an n ; ere a valid p'etmon has been filed and
phe necessa ¥ notices ha.ve bfeen given, the council or board

as jurisdiction, including jurisdiction to err. Wil
Sheboygan, 230 Wis. 483, 487, 283 N. W,9312. e
Wi;Ne do .not consider that a petition for ;nnexation other-
" : meletzng stajcutory requirements is invalid in the juris-
no(:,t zsuri?ab?:nse s(;mply because it describes territory that is
e 1or ?haptable Or necessary or is too large. Such
2 pett » PUS 1ne proper notices, gives enough information

e interested residents and property owners to warn th
;ff:;];a; ma;cr1 h:appen, and whether their own property mayelir): |
-cted, and it gives the council or i

on Iptelligea.qﬂy. From then on the goiii;?niot?gzch?fs t'o %Ct
f:hctmn, VVh}Ch it may perhaps exercise erro;eoush}; b aJc;mS-.
ing an unwise or even invalid ordinance for annexatign o
W ¢ s¥10u‘1d hesitate to adopt a construction of the n.i ty-
d.ay limitation which would permit the validity of an e
tIOl‘lS.tD be attacked months or years later on such o nexg- '
as suttability, necessity, or size. Challenge on those :iSEzd:

=]

While that provision is not applicable to proceedings pre-
viously commenced (sec. 6, ch. 676, Laws of 1957), it
discloses the current legislative policy to bar even “jurisdic-
tional” attacks if not made promptly.

Milwaukee's appeal from dewial of summary judgment dis-
missing Brown Deer's causes of action 7, 8, and 9.

Causes 7 and 8. Cause 7 asserts that Milwaukee's consol-
‘jdation ordinance No. 689, is void because the Brown Deer
annexations have priority and bar consolidation, and for
.other reasons. Cause 8 asserts the invalidity of the Granville
‘ordinance for some of the same reasons. o
" When the case was heard on demurrer to the complaint,

we said with respect to those causes of action:

«yWhile we hold that the consolidation was not invalidated
-ipso facto by the annexations, we do not now, on demurrer,

is likely to involve diffi :

fact dehors the recolfg.cugzﬁgehg}eﬂif chatable by eStiO.n? of ‘pass upon its validity in other respects. . . . Some of the

notice has been given, no reason i se where insufficient - ‘ objections . . . appear to involve questions of fact, and we
’ 1s apparent why such objec- - think it best that all of them . . . be tried in the circuit

. court.”” Broww Deer v. Milwaukee, 274 Wis. 50, 66, 79
N. W. (2d) 340.

tlfonlj shou%d not be raised within ninety days after adoption
of the ordinance or never. The situation, the facts, and the
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The other grounds of invalidity specifically asserted by
causes of action 7 and 8 relate to the provision of the consol-:
idation ordinances which purports to create a Twentieth-
ward of the city of Milwaukee out of the former Granville:
territory. That is said to violate various provisions of the-
constitution, the statutes, and the charter ordinances of Mil
waulkee, - o

While at the time of our previous decision we thought -
these objections might involve questions of fact which ought -
to be tried below, and the learned circuit judge proceeded
accordingly in denying summary judgment, further consid-
eration leads us to the contrary conclusion. We are satisfied
that Milwaukee should have summary judgment on thoge "
two causes of action as a matter of faw, for two reasons:

1. Since we have already held that the consolidation does
not affect territory with respect to which valid annexations to
Brown Deer have priority, Brown Deer has no legal concern
whether the former Granville territory to which Brown Deer
has no such claim is set up as a separate ward in Milwaukee,
or indeed how it is administered for purposes of city govern-

ment. Hence Brown Deer has no standing to object to the
consclidation on the ground that it purports to create a city
ward in violation of law. Schatzman . Greenfield, 273 Wis..
277,280, 77 N. W. (2d) 511.

2. The provision purporting to create the Twentieth ward
is a separate section of each ordinance, and if invalid, is
separable from the remainder of the ordinance by virtue of -
the broad severability provision hereinbefore referred to.
Hence it does not invalidate the entire consolidation. ;

Cause 9. Summary judgment on the 9th cause of action °
was properly denied. That cause of action realleges all pre-
vious causes of action, and avers that Milwaukee has seized
and is asserting and threatens to retain municipal jurisdiction
over the entire area of the previously existing town of Gran-
ville, including that suhject to the Brown Deer annexations;’

and has seized the assets of the town. Resulting irreparable

njury to Brown Deer is asserted, parhcularly with refertj,nce

o'Brown Deer’s claimed right to participate in an app.ort%]c;n—

ent of Granville assets, and to have‘a share of the distri 'E_

tions of income tax and state aids attributable to thel (%ranv? e

”érritory. Relief is sought in the for@ of an injunction

éainst the exercise of municipal jurisdiction over the fc'Jr;ner

sranville territory by Milwaukee, and such other relief as

ay be just and equitable. _

- On the previous appeal, we said:

’ “As to municipal jurisdiction, the prlo_prie::y é)ft ﬁ;ﬁ;ﬁgﬁ
juncti i i the ultimate de

: ctional relief will depend on leter

.ﬁ}?}i validity of the annexation and the consolidation, after

| i those
i has had an opportunity to plead over on
Mull)l_;Zi‘?sl.{’?e ijwn Deer v. Milwaukee, 274 Wis. 50, 73, 79

LWL (2d) 340.

" Since the validity of the annexations remains to be dete.rli
ined, it is not clear on the record t_hat Brown Deer V:;l
‘have no cause for relief against Milwaukee. HE?CC B e
‘motion for summary judgment on the 9th cause of action

nied. .
.3231’3 Ziapeeg zwc::.—The order denying the‘ m(?tic‘Jn of the c1t)£
of Milwaukee for summary judgment d1_sm1551ng cgﬁses Of
..:.action 7, 8, and 9 of the amended cor.npla.mt of the village o
PBrown Deer is reversed, with dire_ctmns to grant ;imrg:;y
judgment dismissing causes offactic?;lngan;hi z?her oorderz
judgment on cause of actt .
'.Z;gl?;lc‘lyfiombare affirmed. Mil\ivat}kee. may tax for;; fc:iicil
- of its costs on appeal, including printing in excess 0 \ g §W!:_
- against Granville and one fourth of such costs agamst Br
;'Dbeer. No other costs to be taxed on these appeals.




