v O T B L R L e T T L L A L

50

SUPREME COURT OF WISCONSIN. [Nov.

Brown Deer v. Milwaukee, 274 Wis. 50

By the Court—Judgment reversed, and cause remanded
with directions to enter judgment in favor of plaintiff in
manner conformable with this opinion.

BroaDFoOT, J., dissents.

VILLAGE oF BrownN DEEr and another, Plaintiffs, vs. City

oF MiLwaugee and others, Defendants. [Two ap-
peals.]

October 11—November 7, 1956,

Municipal corporations: Ammexation: Consolidation: Contest be-

trween mumicipalities: Precedence or priovity of proceedings:
When proceeding is “instituted:” Effectiveness of ordinance
for consolidation of town into city where consolidation partially
prevented by village's annexaiion of town territory: Effect of
consolidation ow boundaries of school district: Right of school
district and toxpayer thereof fo determination: Parties: Plead-
ing: Waiver of objection fo complaint for defect of parties:
Pieading over after demurrer: Appeal: Appealable orders.

1. In case of conflict between competing annexations of municipal

territory or between an annexation and a proceeding for the
incorporation of a city or a village, the proceeding first in-
stituted has precedence, and the Jater one must yield. p. 8.

2. Such a proceeding is “instituted” when the first procedural step

required by the governing statute is taken; in the case of an
annexation under sec. 62.07, Stats., the first procedural step
is the posting of the notice, required by sub. (1) (a), that an
annexation petition is to be circulated; and in the case of a
consolidation under sec. 66.02, the first procedural step required
by 5su(:h statute is the adoption of a consolidation ordinance.
p. 58.

3. Neither a letter from a town board to a city, asking when a

committee would be appointed to meet with the town board for
the purpose of negotiating a consolidation agreement, nor a
resolution adopted by the city’s common council, directing the
committee on judiciary legislation to negotiate with the town
for a consolidation agreement and on completion thereof to
introduce an ordinance to effect such consolidation, was a
step required by statute, and neither amounted to the institution
of consoslidation proceedings within the stated priority rule.
po. 58, 9.
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4. Consolidations of territory under sec. 66.02, Stats., are held

governed by the same principles of priority as those which
apply to annexations and incorporations, so that certain annex-
ations of territory in a town to a village, pursuant to secs.
61.185, 62.07, wherein the annexation proceedings were in-
stituted prior to the institution of proceedings to consolidate
the town into a city, had priority or precedence over such
consolidation. pp. 59-64.

5. A territory cannot be exempted for long from a competing

consolidation by irresponsible posting of annexation notices,
since, in order to hold its priority, the annexation must be
completed within a reasonable time. p. 63.

6. Where notice of circulation of a petition to anmex certain

territory in a town to a village had been posted, and the
annexation proceeding was therefore “Instituted,” but no
anmexation ordinance had been adopted when the instant
declaratory action was commenced by the village nor when
the amended complaint was served, and it did not appear that
such an ordinance had been adopted when the decision appealed
from was rendered, it is held that such annexation, if otherwise
valid and if pressed in good faith and completed within a
reasonable time, will be effective as an annexation to the
village and withdrawn from a later-instituted consolidation of
the town into a city. p. 64

7. Especially in view of a severability clause in the consolidation

ordinance, the consolidation of the town of Granville into the
city of Milwaukee was not wholly invalidated by the mere
fact that the prior proceedings for the annexation of certain
territories in the town of Granville to the village of Brown
Deer prevented such consolidation from becoming fully or
permanently effective in respect to portions of the Granville
territory, but such consolidation, if otherwise valid, was
effective to the full extent consistent with the outstanding
priorities. pp. 64-66.

8 Assuming the validity of the consolidation of the town of

Granville into the city of Milwaukee, the territories in the
towt, which were subject to annexations to the village of
Brown Deer, were not left without any government during the
interval between the effective date of the consolidation and
the effective dates of the annexations but went into the city
with the rest of the town until the annexations became effec-
-tive, at which times, respectively, they were transferred from
the city to the village; the consolidation, if valid, operating
on such territories subject to the defeasance occurring when
the annexations. which had priority, took effect. p. 66.
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9. The consolidation of the town of Granville into the city of
Milwaukee did not operate to affect the boundaries of or to
detach territory from a joint wnion high-school district which
constituted a separate and distinct municipal entity composed
of all of the territory in the town of Granville and in the village
of Brown Deer. [Numerous statutory provisions considered
and construed.] pp. 66-72.

10. In a declaratory action by the village of Brown Deer against
the city of Milwaukee, the town of Granville, and a joint union
high-school district composed of all of the territory in the
town and in the village, relating to annexations of territory
in the town to the village and the conselidation of the town
into the city—the school district, together with an intervening
resident taxpayer thereof, had the right to seek a judicial
declaration as to whether the consolidation operated to parti-
tion the district and thereby create certain alleged difficult
operating and financing problems, and such question was prop-
erly before the court and could and should be decided, without
joinder of the board of school directors of the city of
Milwaukee, the question az to whether such board was an
indispensable party having been waived by failure to raise the
same timely. [Zawerschnik v. Joint County School Comm.
271 Wis. 416, distingnished.] pp. 67, 68.

11. A school district has capacity to maintain an action. p. 67.

12. An objection to a complaint on the ground of defect of parties,
not timely taken by demurrer or answer, is waived. [Sec.
263.12, Stats.] p. 69.

13. The ninety-day limitation in sec. 62.07 (3), Stats., for attacks on
the validity of annexation proceedings, does not bar attack
on the validity of such proceedings on jurisdictional grounds,
such as failure 1o post notices as required by statute or in-
sufficiency of the petition for annexation. p. 73.

14. For reasons stated in the opinion herein, the city of Milwaunkee,
as defendant in the instant declaratory action by the village
of Brown Deer, should be allowed to plead over to certain
causes of action, so as to give the city the opportumity to
answer the village’s allegations of the validity of the village’s
annexation ordinances, although the city had not formally
challenged their validity in the present action, and had com-
menced no proceeding of its own within the time limited by
sec. 62.07 (3), Stats.. and its demurrers on grounds other than
the invalidity of such ordinances had been properly overruled
by the trial court. pp. 73, 74,
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15. An order vacating a previous order dismissing the action as to
certain parties, and reinstating them as parties defendant, is not
appealable. [Sec. 274.33, Stats.] p. 74.

Apprar from orders of the circuit court for Milwaukee
county: Harvey L. NeeLen, Circuit Judge. Affirmed in
part; reversed in part. .

Action by the village of Brown Deer agamst the city of
‘Milwaukee, the town of Granville and its town clerk, and
Joint Union High School District of the town of Granville
and village of Brown Deer, for declaratory judgment tbat
certain ordinances adopted by the plaintiff for the annexation
of territory are valid, that ordinances for the consolidation of
the town of Granville into the city of Milwaukee are invalid
and do not affect the above-mentioned annexations nor a
pending annexation of additional territory to plaint‘iff known
as the Laun annexation, that an ordinance purporting to an-
nex certain territory to the city of Milwaukee is invalid, and
for an injunction against the exercise of municipal or high-
school jurisdiction by the city of Milwaukee in the territory
of the town of Granville. For convenience the plaintiff will
be referred to as “Brown Deer,” the city of Milwaukee as
“Milwaukee,” the town of Granville as “Granville,” and the
Joint Union High School District as the “high-school dis-
trict.”

Immediately prior to the events giving rise to the action,
Granville consisted of about 2214 square miles of territory
-~ in Milwaukee county, lying immediately north of Milwaukee
and south and west of Brown Deer. In March and April,
1956, the village board of Brown Deer, acting pursuant to
sec. 62.07, Stats., adopted four ordinances annexing territory
in Granville, the numbers and dates of the ordinances and
the popular names and approximate areas of the annexations

being as follows:
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No. 31..March 5. .Corrigan annexation..... .10%% sq. mi.

No. 32..March 9. . Tripoli annexation........ 4 sq. mi.

No. 34..April 16..Johnson annexation....... 414 sq. mi.

No. 35.. April 16. .Brown Deer Park annexation 34 sq. mi.

During that period there was pending a proceeding insti-
tuted on January 23, 1956, for the annexation by Brown Deer
of an area of one-fourth square mile in Granville known as
the Laun annexation, but no ordinance to consummate it has
been adopted at any time disclosed by the record.

On February 21, 1956, the common council of Milwaukee
adopted ordinance No. 631 to annex certain territory in
Granville, part of which lies within the area covered by Brown
Deer’s Johnson annexation.

On March 12, 1956, the Milwaukee common council
adopted ordinance No. 689, providing for the consolidation

of Granville with Milwatkee, to be effective on approval at-

the referendum required by statute. On March 14, 1956, the
town board of Granville adopted a similar ordinance, No. 106,
for consolidation with Milwaukee. The consolidation was
approved at referenda held in each municipality on April 3,
1956. Soon thereafter Milwaukee asserted jurisdiction over
the entire Granville area, including the portions thereof de-
scribed in the Brown Deer annexation, and began to furnish
municipal services to such area.

The defendant high-school district was established in 1954,
comprising all of the territory of Brown Deer and Granville.
When this action was commenced it was constructing, but
had not completed, a large high-school building situated in
Brown Deer. Its efforts to obtain funds to complete the school
were embarrassed by assertions by Milwaukee that the part
of the high-school district lying in Granville, which is about
&0 per cent of the area of the high-school district, was auto-
matically detached by the Granville-Milwaukee consolidation
and transferred to the Milwaukee city school system.

On July 12, 1936, the Granville town board purported to
enact an ordinance, No. 107, repealing its March 14th ordi-
nance for consolidation with Milwaukee.
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These activities and claims gave rise to serious questions
as to the validity of the annexations and the consolidation, as
to their respective effect upon territories included in both,
and as to the effect of the consolidation on the high-school
district. This action was instituted on March 15, 1956, to
obtain a judicial determination of the disputed questions, and
the amended complaint now before the court was served on
April 25th.

The amended complaint sets forth nine causes of action.
The first four seek declaratory judgment that the Corrigan,
Tripoli, Johnson, and Brown Deer Park annexations, respec-
tively, are valid and not affected by the Granville-Milwaukee
- cogsolidation. Cause of action 5 secks judgment that the in-
completed proceedings for the annexation of the Laun area
~ are valid and that said area is not affected by the consolida-
tion. Cause of action 6 asserts that Milwaukee annexation
ordinance No. 631 is invalid. Causes of action 7 and 8 chal-
lenge the validity of the consolidation ordinances, Milwaukee
No. 689 and Granville No. 106. Cause of action 9 asks that
Milwaukee be enjoined from exercising municipal and high-
school jurisdiction over the Granville area.

Sewell, a taxpayer residing in the area of the Corrigan
annexation, was permitted to interveme as a party plaintiif
‘and filed a cross complaint, adopting the allegations of Brown
‘Deer's first cause of action and praying judgment declaring
‘the Corrigan annexation valid and a bar to the consolidation
‘and declaring the consolidation invalid.

Milwaukee demurred to Brown Deer’s amended complaint
and to Sewell’s cross complaint, on the ground that they do
ot state facts sufficient to constitute a cause of action.

' The high-school district filed an answer admitting the al-
legations of the amended complaint and a cross complaint
sking judgment declaring either that the consolidation ordi-
ances are wholly invalid, or that they are invalid as to the
érritory covered by the Brown Deer annexations, or that
hey do not change the boundaries of the high-school district.
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Whitten, a taxpayer residing in Brown Deer and hence in
the high-school district, intervened and joined in the high-
school district’s cross complaint.

Milwaukee demurred to the cross complaints of the high-
school district and Whitten on the ground that they do not
state facts sufficient to constitute a cause of action.

Pending decision on the demurrers, the court granted a
temporary injunction restraining Brown Deer from exercis-
ing any governmental jurisdiction over territory constituting
“the former town of Granville. On Milwaukee’s motion, the
court ordered the action dismissed as against Granville and
its town clerk on the ground that the town had ceased to
exist and Milwaukee had assumed its pre-existing rights.

Hearing was duly had on Milwaukee’s demurrers and on
July 10, 1956, the court handed down a written decision
holding that the Corrigan annexation took precedence over
the consolidation, and that therefore the consolidation ordi-
nances were invalid, null, and void. The court found it unnee-
essary to rule on the last eight causes of action. On the same
day an order was entered overruling Milwaukee's demurrer
to the amended complaint of Brown Deer and the cross com-
plaint of Sewell, sustaining Milwaukee's demurrer to the
cross complaint of the high-school district and Whitten, va-
cating the order dismissing Granville and its town clerk and
reinstating them as defendants, and vacating the order en-
joining Brown Deer from exercising jurisdiction over the
annexed areas. ,

Milwaukee appeals from all parts of the order of July 10th
except that sustaining the demurrer to the cross complaint
of the high-school district and Whitten; and from that por-
tion of the order, the high-school district and Whitten appeal.

After the decision on the demurrers, Milwaukee moved the
court to stay the execution and performance of its July 10th
order pending appeal, except that part sustaining the de-
murrer to the cross complaint of the high-school district

r
~
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and Whitten, to delete that part of its decision holding the
consolidation ordinances invalid, to limit the decision so as
not to pass on the validity of the consolidation ordinances,
and to permit Milwaukee to plead over to the amended com-
plaint and cross complaints after remittitur, if the decision on
appeal should be adverse to Milwaukee. The court granted
leave to plead over to the sixth cause of action of Brown
Deer's amended complaint but in all other respects denied the
motions, and Milwaukee appeals from such denial.

Further material facts will be stated in the opinion,

For the plaintiff village of Brown Deer there were briefs
and oral grgument by Harold H. Fuhrman of Milwaukee.

For the defendant city of Milwaukee there were briefs by
Walter J. Mattison, city attorney, Richard F. Maruszewski
and John F. Cook, assistant city attorneys, attorneys, and
Harry G. Slater, deputy city attorney, of counsel, and oral
argument by Mr. Maruszewski, Mr. Cook, and Mr. Slater.
For the defendants town of Granville and Joseph F.
Shaughnessy, town clerk, there was a brief and oral argu-
ment by William C. Dineen of Milwaukee.

For the defendants Joint Union High School District of
the town of Granville and village of Brown Deer and W. C.
Whitten there were briefs by von Briesen & Redwmond, at-
torneys, and George F. Redmond of counsel, all of Milwau-
kee, and oral argument by George F. Redmond.

WingerT, J. On the principal questions presented, we
conclude that the trial court was right in overruling Milwau-
kee’s demurrers to the amended complaint of Brown Deer
- and the cross complaint of Sewell, but erred in sustaining
' Milwaukee’s demurrer to the cross complaint of the high-
. school district and Whitten and erred in denying permission
- to Milwaukee to plead over to certain of the causes of action
“stated in Brown Deer’s amended complaint.
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Since the case is here on demurrers, all facts set forth in
the amended complaint and cross complaints are taken as
true.

1. The first question is whether Brown Deer's Corrigan,
Tripoli, Johnson, and Brown Deer Park annexations were
rendered ineffectual by the ordinances for the consolidation
of Granville and Milwaukee, which ordinances were duly ap-
proved in the referendum required by statute. We hold that
the annexations were not so nullified.

It is the established law of this state that in case of conflict
between competing annexations, or between an annexation
and a proceeding for the incorporation of a city or village, the
proceeding first instituted has precedence, and the later one
must vield. In re Incorporation of Village of St. Francts, 208
Wis. 431, 436, 243 N. W. 315; Greenfield v. Milwaukee, 259
Wis. 77, 79, 47 N. W. (2d) 292. Such a proceeding is “in-
stituted” when the first procedural step required by the gov-
erning statute is taken. In the case of an annexation under
sec. 62.07, Stats., the first procedural step is the posting of the
notice, required by sub. (1) (a), that an annexation petition
is to be circulated. Greenfield v. Milwaukee, 259 Wis. 77, 83,
47 N. W. (2d) 292,

The statutory notices of circulation of the annexation peti-
tions for the Corrigan, Tripoli, Johnson, and Brown Deer
Park annexations were respectively posted October 4, 1955,
January 23, 1956, October 5, 1955, and February 9, 1956;
hence those proceedings were instituted on and claimed priori-
ty from those dates.

The first procedural step required by statute for consolida-
tion under sec. 66.02, Stats., is the adoption of a consolidation
ordinance. Milwaukee’s consolidation ordinance was adopted
March 12, 1956, and that of Granville on March 14, 1956.
Neither a letter from the town board of Granville to Mil-
waukee dated January 20, 1956, asking when a committee
would be appointed to meet with the town board for the pur-
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pose of negotiating a consolidation agreement, nor a resolu-
tion adopted by the city's common council on January Z24th
directing the committee on judiciary legislation to negotiate
with the town for a consolidation agreement and upon com-
“pletion thereof to introduce an ordinance to effect such con-
solidation, was a step required by statute and neither
amounted to the institution of consolidation proceedings with-
in the priority rule of the cases above cited. Hence the date of
institution of the proceedings for the Granville-Milwaukee
consolidation, for priority purposes, was March 12, 1956.

It is apparent from the foregoing chronoclogy that under
the establishgit rule of priority the four Brown Deer annexa-
tions have precedence over the consolidation and are not
disturbed thereby, unless consolidations are not governed by
the same principles of priority that apply to annexations and
incorporations. Milwaukee contends that a consolidation has
a preferred status in that respect, and when in conflict with
- annexations is not subject to the rule of priority applicable to
the latter. Legislative intent to accord a superior standing to
consolidation is asserted on the basis of various considera-
tions.

The statutory authority for consolidation is found in a
single section of the statutes, sec. 66.02, Stats,, which is as
follows:

“Any town, village, or city may be consolidated with a
contiguous town, village, or city, by ordinance, passed by
a two-thirds vote of all the members of each board or council,
fixing the terms of the consolidation and ratified by the
electors at a referendum hold in each municipality. The
‘ballots shall bear the words, ‘for consolidation,” and ‘against
consolidation,” and if a majority of the votes cast thereon in
-each municipality shall be for consolidation, the ordinances
‘shall then be in effect and shall have the force of a contract.
The ordinance and the result of the referendum shall be
‘certified to the clerk of the consolidated corporation and by
‘him recorded and certified as provided in section 61.11 if a
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village; or subsection (6) of section 62.06 if a city; to the
county clerk, if a town and the certification shall be preserved
as provided in subsection (6) of section 60.05, section 61.11,
and subsection (6) of section 62.06, respectively. Consolida-
tion shall not affect the pre-existing rights or liabilities of
any municipality and actions thereon may be commenced or
completed as though no consolidation had been effected.”

The authority for annexations is conferred by sec. 62.07,
Stats. (made applicable to villages by sec. 61.185), of which
the provisions of greatest present importance are the follow-

ing:

“(1) Amumexation procedure. Territory adjacent to any
city may be annexed to such city in the manner following:

“(a) A petition therefor shall be presented to the council
1. signed by a majority of the electors in such adjacent ter-
ritory and by the owners of one half of the real estate within
the limits of the territory proposed to be annexed, or 2. if no
electors reside in the said adjacent territory signed by the
owners of one half of taxable property therein according to
the last tax roli, or 3. by a majority of the electors and the
owners of one half of the real estate in assessed value; pro-
vided, that no petition for annexation shall be valid unless at
least ten days and not more than twenty days before any such
petition is caused to be circulated, a notice shall be posted in
at least eight public places in the municipality in which the
adjacent territory is located, and a copy of such notice pub-
lished in a newspaper of general circulation within the county
in which said adjacent territory is located, at least ten days
prior to the time when such petition is caused to be circulated,
such notice to set forth that an annexation petition is to be
circulated, and including an accurate description of the ter-
ritory involved.

“(b) An ordinance annexing such territory to the ward or
wards named therein shall be introduced at a regular or
special meeting of the council after the filing of the petition,
be published once each week for four successive weeks in the
official paper and thereafter be adopted at a regular or special
meeting by two thirds of all the members of the council.
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- "(3) Time of taking effect. The ordinance authorized by
stb. (1} (b), and the final ordinance of acceptance authorized
by sub. (2) (b), shall not operate to attach or detach the
territory until ninety days after the passage thereof, or in case
of referendum, ninety days after its approval, . . . The va-
lidity of the proceedings shall not be collaterally attacked, nor
in any manner called in question in any such court unless the
proceedings therefor be commenced before the expiration of
either of the ninety-day periods herein provided for.”

On careful consideration of these statutes and others that
have been cited to us, we are unable to discern any legislative
intent to give consolidgfion a preferred status over annexation
or incorporation, or to exempt consolidation from the rule of
priority applicable to those other methods of transferring ter-
ritory from one jurisdiction to another. On the contrary, the
last sentence of the consclidation statute, sec. 66.02, Stats.,
is as follows:

“Consolidation shall not affect the pre-existing rights or
_ liabilities of any municipality and actions thereon may be
commenced or completed as though no consolidation had been .
effected.”

Thus the legislature has industriously recognized and pre-
served the pre-existing rights not only of the consolidated
municipalities but of any municipality. Applied to the present

~case, the quoted provision is broad enough to recognize and
preserve the pre-existing rights obtained by Brown Deer
. through the institution of annexation proceedings.

- We find nothing in the statutory history of the various
*_pertinent statutes which throws any different light on their
-~ interpretation with respect to the matter of priority.

Tt is argued that a preferred status for consolidations may
-:'_be distilled from the fact that sec. 66.02, Stats., requires
“action by the governing bodies of two municipalities and
ratification by referendum in each, and that consolidation is
immediately effective upon such ratification by the electors,
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while annexation requires action by only one municipality,
and a referendum is not mandatory, and the annexation does
not become effective to attach the annexed territory until
ninety days after passage of the ordinance.

We cannot agree that these differences imply a superior
status for consolidation. Presumably sec. 66.02, Stats., re-
quires action by two municipalities because one of them will
lose its separate existence. In annexation, action is required
by a majority of the electors and by the owners of half of the
real estate in the territory to be annexed, they being the per-
sons most directly affected, The ninety-day waiting period
applicable to annexation does not imply inferiority, but merely
a different conception on the part of the framers of the two
statutes as to what is the best and most practical procedure
for the particular operation dealt with. It is to be observed
that over the years the two statutes have been developed
separately,

It is also contended that since the consolidation statute
requires no advance posting of notice or other procedural
step prior to the adoption of a consolidation ordinance, while
the annexation law requires advance posting and publication
of notice and filing of a petition, the priority rule should not
‘be held applicable to consolidations. It is said that the rule
would greatly handicap consolidations because extended ad-
vance planning and study are required to bring them about
and they could be defeated by irresponsible posting of annexa-
tion notices at any time prior to the adoption of the con-
solidation ordinance. These differences in the two statutes
do not demonstrate to us any legislative plan which would
give consolidation a preferred standing with respect to prior-
ities. Tt could as well be argued that consolidation has been
the object of less legislative solicitude than annexation, and
that since the last amendment in 1921, the legislature has
not given attention to the effect on the practical operation
of that section resulting from the priority rule which was first
given prominence in the St. Francis Case in 1932.
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To the arguments based on the practical difficulty of pre-
‘serving a carefully planned consolidation irom erosion of
territory by the posting of annexation notices at any time
before the consolidation ordinance is adopted, it is a sufficient
answer that such argument is more properly addressed to the
legislature. The priority rule is well established in this court,
and we are referred to nothing in the statutes or in our deci-
sions to take the present case out of it. If its application
works a hardship in a particular case, the remedy lies with
the legislature. It may well be that the whole subject of
‘annexation and confolidation should have legislative study
in the light of changing conditions.

It may be noted, however, that a territory cannot be
‘exempted for long from a competing consolidation by irre-
sponsible posting of annexation notices, for in order to hold
.its priority, the annexation must be completed within a
reasonable time. In e Village of Brown Deer, 267 Wis. 481,
484, 66 N. W. (2d) 333.

Milwaukee makes much of the contention that the town
may ‘“‘preserve its territorial and functional integrity” by
consolidation, whereas annexation is viewed as a disintegrat-
‘ing process. We do not see that the town, as such, preserves
ts integrity by merging with a vastly larger city. On the
“other hand, exclusion of the annexations from the consolida-
“tion appears in the present case to carry out the wishes of
more of the town’s citizens than would the contrary decision,
~for we are told that at the town referendum on approval of
he consolidation, a majority of those voting in the area
affected by the annexations voted against consolidation, and
would be brought into Milwaukee against their wishes and by
reason of the votes of the larger number living nearer to the
boundaries of the city, were consolidation to be held to over-
ride the annexations.

 Stress is laid by the city on the argument that since
sec. 62.07 (3), Stats., provides that an annexation shall not
operate to attach or detach territory until ninety days after
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passage of the ordinance, the areas now in dispute were still
part of Granville when the consolidation ordinances were
passed and approved by referendum and were subject to the
town’s jurisdiction and to all of the powers of its town board.
From this it is argued that the town board was free to bring
the annexed territory into the city by consolidation, and thus
nullify the annexations. This view begs the question, since
it wholly disregards the priority rule. To be sure, the town
may exercise jurisdiction during the ninety-day period, but
not in such a way as to “‘alfect the pre-existing rights . . .
of any municipality,” including the priority rights of the
annexing municipality. (Sec. 66.02.)

Concluding this part of the case, we hold that nothing in
the statutes takes the present case out of the well-established
priority rule, that on the contrary the provisions of sec. 66.02,
Stats., are consistent with the application of that rule to
consolidations, and that this court should not read an excep-
tion of consolidations into the priority rule.

Tt follows that the demurrers to the first four causes of
action of Brown Deer’s amended complaint and to Sewell’s
cross complaint were properly overruled.

2. The Laun annexation presents a slightly different ques-
tion, for while notice of circulation of the annexation petition
was posted on January 23, 1956, no annexation ordinance
had been adopted when this action was commenced or when
the amended complaint was served, and it does not appear
that such an ordinance had been adopted when the decision
appealed from was rendered. We hold that this annexation,
if otherwise valid and if pressed in good faith and completed
within a reasonable time, will be effective as an annexation
to Brown Deer and withdrawn from the consolidation. The
lower court was therefore right in overruling the demurrer
to the fifth cause of action of the amended complaint.

3. The next question is whether the consolidation is valid
and effective with respect to the territory of the town of

I_N(JV..
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Granville which was not subject to the annexations which
we have held to have priority. The learned circuit judge was
of opinion that the exclusion of the annexed territories result-
ing from application of the priority rule rendered the entire
consolidation invalid, and he therefore overriled Milwaukee's
demurrer to the seventh and eighth causes of action of the
amended complaint, which asserted invalidity of the con-
" solidation ordinances.

We hold that the consolidation is not wholly invalidated by
- the mere fact that prior aannexation proceedings prevent it
_from becoming fully or %aermanenﬂy effective with respect
.to portions of the Granville territory. It is true that the
_consolidation ordinances purport to consolidate the entire
“town of Granville with Milwaukee, and the electors voted for
~consolidation at the referendum and thereby approved the
" ordinances, and the areas affected by the Brown Deer annexa-
tions were still part of the town of Granville, the annexations
: not having yet become effective by expiration of the ninety-
day waiting period specified by sec. 62.07 (3), Stats. On the
- other hand, both the city and the town authorities were fully
apprised of the priority claims made by Brown Deer and the
proponents of the annexations, and they inserted in each
consolidation ordinance the following severability provision:

“If any provisions of this ordinance are invalid or un-
constitutional, or if the application of this ordinance to any
person or circumstances is tnvalid or unconstitutional, such
“invalidity or unconstitutionality shall not affect the other
provisions or applications of this ordinance which can be
given effect without the invalid or unconstitutional provision
or application.” (Emphasis supplied.)

When the common council and the town board voted for
the consolidation ordinances, and when the electors voted to
approve them, they did so in the presence of the severability
provision, and also in the presence of the provision of sec.
66.02, Stats., that “consolidation shall nct affect the pre-
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existing rights or liabilities of any municipality.” Their
action may therefore be construed as electing to take what
was left if they could not also get the areas involved in the
annexations. In such a situation we see nothing to prevent
the consolidation taking effect to the full extent consistent
with the outstanding priorities. This result will tend to
minimize the risk that extensive consolidations may be de-
feated by prior institution of proceedings to annex a small
part of the territory to another municipality.

While we hold that the consolidation was not invalidated
ipso facto by the annexations, we do not now, on demurrer,
pass upon its validity in other respects. Validity is challenged
on the ground of alleged failure to comply with statutory
requirements on other grounds. While some of the objections
might perhaps be disposed of now, as pure questions of law,
others appear to involve questions of fact, and we think it
best that all of them that may be pressed by the objectors
after the present decision be tried in the circuit court.

Tt has been suggested that recognition of priority to the
annexations would leave the annexed areas without any
government during the interval of several weeks between
the effective date of the consolidation and the effective dates
of the annexations. We consider however, assuming the
validity of the consolidation, that the territories subject to
the annexations went into the city with the rest of the town
until the annexations became effective, at which times, re-
spectively, they were transferred from the city to Brown
Deer. The consolidation, if valid, was not wholly ineffective
as to them but operated upon them subject to the defeasance
occurring when the annexations took effect.

4, We next consider the effect of the consolidation, if
valid, on the boundaries of the high-school district. The
district’s cross complaint alleges that it has commenced the
construction of a high-school building on a site in Brown
Deer, for which the electors of the school district approved
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‘a bond issue of $1,400,000; that construction costs have
turned out to be more than was estimated; that in order to
~complete the building to a point where it will be usable for
-school purposes, it will be necessary to raise between $300,000
and $400,000 additional funds; and that the claims of
Milwaukee that the consolidation operates automatically to
“detach the territory of the former town of Granville from the
“high-school district have made it impossible to obtain addi-
tional money, because of the great contraction of the district’s
“tax base which would resulf from such detachment of terri-
‘tory. It is also alleged that the asserted detachment of
“territory would so reduce the number of pupils in the district
“that it would be difficult, if not impossible, to operate the
high school even if its construction could be completed, and
further, that the electors and taxpayers remaining in the
“district would be required to assume its full indebtedness and
“would thus be subjected to an unconscionable and confiscatory
urden.

The circuit court sustained Milwaukee’s demurrer to the
high-school district’s cross complaint,- probably with the
hought that the decision that the consolidation ordinances
were wholly invalid eliminated the high-school district’s need
for relief,

' Before reaching the merits, we are confronted with a con-
ention by Milwaukee that the high-school district’s case is
ot properly before the court, because neither the district
rior the taxpayer Whitten has any right to contest alteration
of the district’s boundaries, and also because an indispensable
party, the board of school directors, has not been joined.
Consistently with that view, the city attorney has not sub-
mitted a brief on the substantive question of the effect of the
consolidation on the high-school district’s boundaries.

‘It is our opinion that both the high-school district and the
axpayer have standing to seek the relief requested in the
cross complaint. It was early held in this state that a school
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district has capacity to maintain an action, District No. 3 v.
Macloon, 4 Wis. *79, and Milwaukee concedes that the high-
school district has such capacity. This court has also held that
a taxpayer can successfully invoke the power of equity to
enforce the right of a public corporation where there is a
danger that such corporation will otherwise suffer substantial
injury which to some extent will affect the taxpayer. Ebert
v. Langlade County, 107 Wis. 569, 573, 83 N. W. 942, The
cross complaint now before us clearly sets forth a case for
declaratory judgment under sec. 269.56 (2), Stats.

The city cites Zawerschunik v. Joint County School Comm.
271 Wis. 416, 73 N. W. (2d) 366, in support of its conten-
tion that the high-school district and its taxpayer are not in
position to demand the relief they seek. The case does not
sustain the city’s contention. We held in Zowerschnik that
taxpayers could not complain of a rearrangement of school
districts which had been ordered by a joint committee of
county school committees, organized pursunant to sec. 40.02
(5), Stats. The legislature having established agencies and
procedures for changing the boundaries of school districts,
and those procedures having been followed by an appropriate
agency, the complainants could not object to the changes so
made, since they were matters of policy for the legislative de-
partment. Nothing in that decision prevents either the high-
school district or the taxpayer, in the serious situation
described in their cross complaints, from seeking a judicial
declaration as to whether the consolidation under sec. 66.02,
which contains no provisions whatever with respect to school-
district boundaries, operated to partition the high-school
district and thereby create the difficult problems alleged.

Milwaukee further argues that the public schools in the
city are under the management, control, and supervision of
the board of school directors (sec. 38.015 (1), Stats.), which
has power to fix the boundaries of school districts in the city
(sec. 38.07 (5)), that the board is an independent public
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body, distinet from the common council (State ex rel. Roel-
vink v. Zeidler, 268 Wis. 34, 37, 66 N. W. (2d) 652), that
it can be sued (sec. 38.06 (2)), and that therefore the high-
“échool district’s controversy with respect to the effect of the
consolidation on its boundaries is with the board of school
‘directors rather than with the city, and hence the board is an
indispensable party.

- We consider, however, that the question raised by the high-
school district with respect to its boundaries is properly before
'_ﬁs, and should be decided. The city did not demur to the
cross complaint on the ground of defect of parties (sec.
263.06 (4), Stats.), but instead on the ground that it did
not state facts sufficient to state a cause of action. We are
told by counsel for Brown Deer that in the lower court the
_city argued the merits of the high-school district’s conten-
‘tions as to the effect of the consolidation on its boundaries,
and did not assert the absence of an indispensable party until
4 final reply brief. An objection to a complaint on the ground
f defect of parties, not timely taken by demurrer or answer,
18 waived (sec. 263.12; Radant w. Werhewm Mfg. Co. 106
Wis. 600, 602, 82 N, W. 562).

_While the board of school directors has a certain degree
of independence, it is nevertheless tied closely to the city,
ince the city provides its money and owns the physical
roperty of the school system (secs. 38.07 (4), 38.16 (1)
“and (2), Stats.). While sec. 38.06 (2) provides how service:
hall be made “in any action or proceeding wherein the board
s a party defendant,” sec. 38.11 {2) provides that suits on
ny claims arising out of the operation of the schools are to be
rought against the city and not against the board. The
ity attorney is ex officio the board’s attorney (sec. 38.09
5)). Moreover, the high-school district’s cross complaint
leges, and the demurrer admits, that the ¢i#y rather than the
soard is making the claims that the consolidation operates
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to detach territory from the school district, which have
created the problems and hardships for which relief is sought.

These considerations lead us to the conclusion that the
substantive question may and should be decided without
joinder of the board of school directors.

On the merits, we hold that the consolidation, which for
this purpose we assume to be valid, does not operate to detach
territory from the high-school district.

The consolidation ordinances do not purport to change
school-district boundaries, and indeed, contain no provision
whatever relative to schools or school districts.

The high-school district is a joint union high-school dis-
trict, having territory lying in more than one municipality,
i. e., the village of Brown Deer and the town of Granville.
The site of the school building is in Brown Deer.

On general principles we should hesitate, in the absence of
clear legislative command, to hold that one constituent munic-
ipality may destroy a joint union high-school district by
unilateral action, and thereby perhaps leave the remainder of
the district with a crippled school, an inadequate tax hase,
and a heavy burden of debt.

We are not without legislative guidance, however. Sec.
40.13, Stats., deals specifically with alteration of union high-
school districts, and sets up a procedure for changing the
botmdaries of such districts by joint action of the governing
bedies of both mumnicipalities. It provides that the petition
for an alteration “shall not be granted except by a majority of
each of the boards.” Thus unilateral action is explicitly for-
bidden. While sec. 40.13 is not one of the sections of the
general school law which is expressly made applicable to the
Milwaukee schools by sec. 38.23, the latter section neverthe-
less provides that “the school board and the schools in cities

of the first class shall be governed in all matters by the general

laws of the state, except as they are altered or modified by
express amendments.”
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Other statutes authorizing alteration of school districts
lying in more than one municipality contain safeguards such -
“ag notice, hearing, action by the county school committee or
by each municipal board, right of appeal, and referendum.
See secs. 40.03, 40.06, Stats. The absence of such provision
n sec. 66.02 suggests thatmunicipal consolidation under that
‘section was never meant to withdraw territory automatically
from a joint school district lying partly in a third munici-
pality. The provision in sec. 66.02 that consolidation shall
not affect the pre-existing rights of any municipality bears
a like implication.

- We can find nothing in the statutes to take the present case
out of sec. 40.13, Stats., and permit Granville and Milwaukee
to transfer territory from the joint high-school district with-
out the consent of Brown Deer. Sec. 38.015, providing that
the public schools in every city of the first class shall be under
the management, control, and supervision of the board of
school directors of such city, is inapplicable, for the school
of the joint high-school district is in Brown Deer, not in
Granville or Milwaulkee. While sec. 38.07 (5) confers upon
the Milwaukee board of school directors power to establish
and define from time to time the boundaries of all common
and high-school districts, the context shows that its applica-
tion is confined within the city, and it should not be construed
as authorizing unilateral action to break up a joint high-school
district in which another municipality is also interested.
Sec. 40.19 relates to cases where Milwaukee has annexed a
portion of a school district, and has no application to the
sresent case of consolidation. Sec. 66.03 (3) (b) is likewise
applicable, as it applies to situations where the annexed
rritory contains a school building. There appears to be no
compatibility between the consolidation and the continued
istence of the high-school district undirinished thereby,
r the city may succeed to the town’s position with respect
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to the district. Thus sec. 40.03 (7) recognizes that a city
of the first class may participate in a joint school district in-
cluding outside territory, for it provides for “the election
of a board of school directors for any newly created school
district of which such city shall by creation, alteration, or
consolidation, become a part.”

For the foregoing reasons we conclude that the demurrer
to the cross complaint of the high-school district and Whitten
must be overruled, and that judgment should be entered de-
claring that the boundaries of the high-school district are not
changed by the consolidation.

5. Brown Deer’s sixth cause of action attacks the validity
of Milwaukee ordinance No. 631 because of alleged defects
in procedure. That ordinance, adopted February 21, 1956,
purports to annex to the city a part of the land involved in
Brown Deer annexation No. 34. The posting date for the
Milwaukee annexation is not shown, but it must have been
before the Brown Deer posting date, since priority of posting
is not alleged for the Brown Deer annexation.

Thus this cause of action involves, not priority, but alleged
defects in the annexation procedure, want of reascnable prose-
cution thereof in good faith, and a claim that the territory is
not contiguous to the city. These objections appear o involve
questions of fact. The circuit court was therefore right in
overruling the city’s demurrer, and properly allowed the city
to plead over to the sixth cause of action. If the annexation
be held valid, it will operate to exclude the territory so an-
nexed to Milwaukee from the Johnson annexation to Brown
‘Deer. :

6. In its ninth cause of action, Brown Deer’s amended
complaint asks that Milwaukee be enjoined from exercising
‘municipal or high-school jurisdiction over the Granville area.
‘The requested relief is appropriate with respect to high-school
Jurisdiction since the disputed area is in the high-school
‘district, IHence the demurrer to this cause of action was
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‘properly overruled. As to municipal jurisdiction, the pro-
priety of permanent injunctional relief will depend on the
‘ultimate determination of the validity of the annexation and
‘the consolidation, after Milwaukee has had an opportunity
‘to plead over on those subjects. ,

7. We consider now the cirduit court’s order denying
‘Milwaukee permission to plead over and answer the amended
‘complaint and cross complaints, demurrer to which was over-
tuled. Such leave was granted with respect to the sixth cause
f action of Brown Deer’s amended complaint, relating to the
validity of Milwaukee’s annexation ordinance No. 631, but
was otherwise denied.

We conclude that leave should be granted Milwaukee to
jlead over to all of the causes of action set forth in the
mended complaint and cross complaints other than the
ross complaint of the high-school district and Whitten.
There is nothing to indicate that the demurrers were not inter-
posed in the good-faith belief that they were well taken and
might be determinative of the controversy.
© Sec. 62.07 (3), Stats., provides that the validity of annexa-
tion proceedings shall not be collaterally attacked “nor in any
manner called in question in any such court unless the pro-
ceedings therefor be commenced before the expiration” of
the ninety-day period after passage of the annexation ordi-
pance. Milwaukee commenced no such proceeding within
nmetv days after the passage of any of the four annexation
ordinances of Brown Deer, and has not formally challenged
their validity in this action. The city should nevertheless be
given an opportunity to answer the allegations of their
tidity, for this court has held that the ninety-day limitation
does not bar attack on the validity of the annexation proceed-
gs on jurisdictional grounds such as failure to post notices
.required by statute or insufficiency of the petition for
annexation. Wilson v. Sheboygan, 230 Wis. 483, 489496,
283 N. W. 312; State ex vel. Madison v. Walsh, 247 Wis.
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317,321, 19 N. W. (2d) 299. The Brown Deer annexations
are still open to challenge on such grounds, if any there be
that are not foreclosed by today’s decision.

While Milwaukee would not have been in position to con-
test the validity of Brown Deer’s annexations prior to the
consolidation with Granville (Schatzman v. Greenfield, 273
Wis, 277, 280, 77 N. W. (2d) 511), Granville could have
done so. (Sec. 66.029, Stats.; Town of Madison v. City of
Madison, 269 Wis. 609, 613-616, 70 N. W. (2d) 249.)
Assuming the consolidation to be valid, Granville and
Milwaukee are now one, and what Granville could have done
in that respect, Milwaukee can now do. Therefore, Milwau-
kee should be permitted to plead over to the first four causes
of action. _

We have indicated in previous parts of this opinion the
reasons why Milwaukee should be allowed to plead over to
the other causes of action except that of the high-school
district and Whitten.

8. It remains to dispose of the appeals with respect to
certain orders of the circuit court.

The order vacating the previous order dismissing the
action as to Granville and its town clerk, and reinstating
them as parties defendant, is not appealable. Sec. 274.33,
Stats.

The order vacating the prior order enjoining Brown Deer
from exercising jurisdiction over the annexed areas must be
affirmed, without prejudice to the right of Milwaukee to
renew its motion for such an injunction with respect to any
area over which the city shall establish its right to jurisdiction
in further proceedings in this action.

The order of July 25, 1956, to the extent that it denies
Milwaukee’s motion to stay the execution and performance
of the trial court’s orders of July 10, 1956, pending decision
on appeal, becomes moot on the remittitur from this court
by virtue of this decision, and will be affirmed.
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- The order of July 25, 1956, denying Milwaukee’s motion
‘that the court delete that part of its decision holding the
consolidation ordinances igvalid, and limit its decision so as
‘not to pass on the validityof those ordinances, is not appeal-
able. The order overruling Milwaukee's demurrer was ap-
-pealable, and the appeal from that order brought up the
substantive questions on which the motion to delete was
presumnably based. :

By the Court—The order overruling the demurrers of the
city of Milwaukee to the amended complaint of the village of
Brown Deer and to the cross complaint of Sewell is affirmed.
The order sustaining the demurrer of the city of Milwaukee
o the cross complaint of the Joint Union High School Dis-
trict and Whitten is reversed, with direction to enter a

declaratory judgment that the boundaries of the high-school

district are not changed by the consolidation,

The order denying permission to the city of Milwaukee to

plead over to the amended complaint and cross complaints

is:affirmed in so far as it relates to the cross complaint of

the Joint Union High School District and Whitten; and is

otherwise reversed, with direction to grant the city of Milwau-

kee leave to answer the amended complaint of the village of

3rown Deer and the cross complaint of Sewell, on reasonable

conditions.

The orders vacating the order enjoining the village of
rown Deer from exercising jurisdiction over the areas of

e Brown Deer annexations, and denying the motion for

stay of execution and performance of the July 10th orders,

e affirmed.

The Joint Union High School District and Whitten may

tax costs in this court against the city of Milwaukee, including

their entire costs of printing briefs. No other costs to be

xed.




