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Larson v. Splett, 267 Wis. 473.

Larson went out on the land it was covered with snow; he
dug down in the upper end of the field and asked Splett if the
rest of the land was like that. Splett said it-was, except one
part close to the creek bed, which was wet. Larson testified
that when he bought the place he was more interested in the
cattle than in the land and he knew it was rough, some good
land and some poor land. No values are stated with respect
to this bottomland and plaintiffs have failed to show any
damage sustained because the four acres were not as repre-
sented. ‘

There is nothing in this record to sustain plaintiffs’ posi-
tion that the trial court erred in directing the verdict. None
of the evidence is clear and satisfactory. If the jury had been
allowed to pass upon it, a finding for the plaintiffs would
have been based on speculation and conjecture. As stated in
Hyer v. Janesville (1898), 101 Wis. 371, 376, 77 N. W.
729: ‘

“It has been said by this and other courts repeatedly, and
is the established law, that 2 jury cannot properly be allowed
to determine disputed questions of fact from mere conjecture.
There must be some direct evidence of the fact, or evidence
tending to establish circumstances from which a jury would
be warranted in saying that the inferences therefrom clearly
preponderate in favor of the existence of the fact, else the
question should not go to the jury for determination at all.
To allow a jury to reach a conclusion in favor of the party
on whom the burden of proof rests, by merely theorizing and
conjecturing, will not do. There must at least be sufficient
evidence to remove the question from the realms of mere
conjecture, else the trial court should pronounce the judg-
ment of the law on the situation by taking the case from the
jury when requested so to do.” (Citing cases.)

By the Court—Judgment affirmed.
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IN RE INCORPORATION OF VILLAGE or BrRowx DEgn: Wrrz-

TEN and others, Appellants, vs. City of MILWAUKEE
and others, Respondents.

September 9—October 5, 1954,

Mumczpal‘corpomtiom: Annexation of area to city: Incorporation
as village: Proceeding first instituted as having precedence:

Lffect of time consumed 1 :
. t of wm conducling ansnexati ;
first instituted. 7 on procceding

1. As between a proceeding for annexation to a city and a proceed-

ing for incorporation as a villa e, the gen i
proceed_ing first instituted has ;i'ecedcngce;elgzlt ?11115 ;znt:z;t;iﬁ
proceeding must be prosecuted in reason and good faith, and
must be c9nducted and completed within 2 time that is re;som
able in view of all of the circumstances, in the absence of
statute ﬁ{clng a maximum time for completion, pp. 482-484
2. Where notices relating to the proposed annexation of‘a certain:
area to a city were posted on December 30, 1952, and a petition
for incorporation of a portion of the same area was filed with
jche c1rcu:t.c0urt on September 22, 1953, and, at the time of the
incorporation hearing on November 3, 1953, it appeared that
numerous matters in the annexation proceeding had not been
completed at}d that another year would be required to complete
the annexation proceeding, it is considered that the cityp al-
though acting in good faith, did not act within reaso;a i
the prosecution of the annexation proceeding, and that therm
fore, the posting of the annexation notices on Decem,ber 3?)-

ig:SSZ, was no bar to the proceeding for incorporation, pp. 484,

APPEAL from an order of.the cireuit court for Milwaukee
county: Orro H. BrEmENBACH, Cireuit Judge. Reversed

On Sel_)te.rnber 22, 1953, 11 residents and taxpayers of ar;
area consisting of one and eight-tenths square miles and hav-
ing a pqpulation of 1,324 persons within the town of Gran-
ville, Milwaukee county, posted notices within said area that
o.n I\lTovember 3, 1953, a petition would be filed with the
circuit court for Milwaukee county requesting an order in-
corporating said area as a village to be known as the village
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of Brown Deer. The petition, with supporting data, was so
filed. The city of Milwaukee appeared at the hearing on the
petition and opposed the same on the ground that the area
sought to be incorporated as a village was included in a
larger area consisting of 2014 square miles within said town
of Granville and the town of Wauwatosa, in which notices
had been posted as the first step in a proceeding to annex the
same to the city of Milwaukee. The notices in connection
with the annexation had been posted in each of said towns
_on December 30, 1952. Following a hearing thereon, an
order was entered .on December 28, 1953, dismissing the
petition for incorporation. The petitioners appealed from that
order. -
For the appellants there was a brief by Bloodgood & Pass-
more and John P. Roemer, all of Milwaukee, and oral argu-
ment by Mr. Roemer.
For the respondents there was a brief by Walter J. Matti-

som, city attorney, and Richard F. Maruszewski, assistant
city attorney, and oral argument by Mr. Maruszewski.

BroaprooT, J. A proceeding for the incorporation of a
village and a proceeding for the annexation of adjacent terri-
tory to a city are governed by statute. Conflicts have arisen
in the past as to which proceeding has precedence. The gen-
eral rule is stated in the case of In re Incorporation of Village
of St. Francis, 208 Wis. 431, 436,243 N. W. 315, as follows:

“\Where the two proceedings are begun about the same time
and in good faith, undoubtedly some reasonable arrangement
can be made which would be more satisfactory to applicants
than a dismissal of their proceeding ; but the universal rule as
gathered from the decisions with reference to a state of facts
such as exists here is to the effect that the proceedings first
instituted have precedence. The logic of this is that the later
proceedings are of no effect. It will be readily conceded that
there cannot be two corporations or municipalities organized
for similar purposes with coextensive powers of government

5] AUGUST TERM, 1954. 483

In re Village of Brown Deer, 267 Wis. 481.

extending over the same district, and as the application for

thlcogpogation inc}udes territory which, as the record now
Stands, 1t cannot include, the application must be denjed.”

. The statute with reference to annexation, sec. 62:.07, nro-
vx.desz, that the proceeding is started by the posting o;f n:)fi e
withfn the area sought to be annexed. It then pl%vides tlc :
w:th.m ten days and not more than twenty days after ;I?e
p?stmg, a petition or petitions shall be caused to be circu-
lated. ‘No time is designated in the statute for the completion
of th.e annexation proceedings. It was held in State lz.r rel
Madison v. Walsh, 247 Wis. 317, 19 N. W. (2d) 299 that.
the_ term “caused to be circulated” refers to the time vx;ithi
which the circulation of the petition or petitions be co -
n.1ence<l- The question of the time within which an annexr::
tion proceeding must be completed was considered in that
case, and on that point this court said (p. 324):

Y . :

No time is fixed for the fili iti

. le filing of the.petition. A ti
tz}kxlng subsequent steps with relation to circulation ancin gﬁfgr
ot the petition rests in reason and good faith. We may weﬁ
quote again from Judge GEHL'S opinion where he says: “The
f;n}::lsdeeffi ::I}gé%rt}{g}ve-day [m;}w twenty-day] limitation is

ssible to post the notices, then wait
. . an ~
:ﬁiio;?léclze téme and ugtxi the matter has b’een forgotten ;r?d
ced as is ordinarily done with petiti bai
) o ons t

the signatures of disinterested and uninfofmed peopfe PRtam

The trial court determined the present issue upon its belief
that the sole question presented was the good faith on 1:1;E
part of .the city of Milwaukee in prosecuting its annexati :
proceeding. If that were the sole question involved we v\rou(;:i1
afﬁrm. However, the court seems to have overlook,ed the rul
laid down in the Walsh Case, supra, in which it was said thz
fﬁSt was whether or not the proceeding was being prosecuted

in reason and good fajth.” This court held in the Walsh
Case, supra, in effect, that annexation proceedings must be
conducted with reasonable dispatch and completed within a
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reasonable time. In the absence of legislation fixing a max-
imum time for the completion of annexation proceedings we
cannot fix an arbitrary time therefor, or we would be legis-
lating. We can and do say, however, that annexation pro-
ceedings once commenced must be conducted and completed
within a time that is reasonable in view of all of the circum-
stances., The only legislative expression upon the matter since
the decision in the Walsh Case is that the statute was
amended to require that the circulation of petitions for an~
nexation must be commenced within twenty days after the
date of posting rather than forty-five days as permitted prior .
to the amendment. This is an indication at least that the
legislature favors a prompt conclusion of annexation proceed-
ings.
With reference to the question of a reasonable time for the
completion of the proposed annexation, the record discloses
the following: The area of 20%% square miles involved more
than double the amount of land ever involved in annexation
proceedings by the city of Milwaukee. The population of the
area is not shown. However, there were 1,324 persons within
the one and eight-tenths square miles sought to be incor-
porated and this area was entirely embraced within the larger
area sought to be annexed. The notices with reference to the
incorporation were posted nearly nine months after the larger
area was posted for annexation. The hearing was more than
ten months after the date of the posting for annexation. At
least five petitions in connection with the annexation pro-
ceeding were being circulated within the area at the time of
the hearing on the petition and, as the trial court stated in its
memorandum decision, “a surprisingly small number of sig-
natures had actually been obtained.” The testimony indicates
that approximately 150 signatures had been obtained by
November 3d. An attempt had been made to annex a portion
of the same area in 1951 and the proceeding failed because an
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insufficient number
signed the petition. A witness fort

estimate was based, we assume, y

d V

annexation proceedings, Had he made a finding from th
e

record before us that the ¢ i
1e time involved
i, 4 was reasonabi
e a:\(rie tlo hold that such finding was against the e’rW:
el ¢iear preponderance of the evidence o
t 1s our determination ‘
but not within reason in

By the Court —Order reversed, and caus

further proceedings consistent with this opine remanded for

ion.

STEINLE, J., took no part.



