518 SUPREME COURT OF WISCONGSIN. [Nov.

Estate of Raulf, 28 Wis. (2d) 514,

in the establishment of a charitable trust. Mawcy v. Oshkosh

(1910), 144 Wis. 238, 249, 128 N. W. 899, 128 N. W.
1136; Restatement, 2 Trusts (2d), p. 215, sec. 351, ¢h. 11

Cf. Estate of Silverthorn (1957), 274 Wis. 453, 457, 80

N. W. (2d) 430.

In Estate of Bletsch (1964), 25 Wis. (2d) 40, 47, 130
N. W. (2d) 275, we commented as foillows concerning the’

doctrine of cy pres:

“In our opinion, it is sufficient if there is a bequest to a
charity. In a sense, it can perhaps be said that a charity

always receives the gift in trust for its purposes.”

Sec. 231.11 (7) (d), Stats., asserts the legislative policyt:_

of our state to be as follows:

“Where the fulfillment of the special purpose expressed:
in a trust or other gift for charitable or public purposes i§:

or becomes impracticable, impossible or unlawful, it shall be
the duty of the courts by a liberal construction of the trust o

gift to ascertain the general purpose of the domor and to”
carry it into effect in the nearest practicable manner to the
expressed special purpose; provided, however, that the right:
of visitation of a living donor shall not be held to be im--

paired by anything contained in this subsection.”

The appellant has objected to the court’s appointment of
trustees and has urged that trustees (if they are found to be
needed) be selected from amongst the leadership of the appel-
lant fraternal order. In the absence of a contrary intent:

determinable from the instrument, it is ordinarily within the
province of the county court to select trustees and to fix the
conditions and terms of the trust’s administration. See
Estate of Rowell (1946), 248 Wis. 520, 525, 526, 22

N. W. (2d) 604; Restatement, 2 Trusts (2d), pp. 286,

287, sec. 397, ch. 11. _
We recognize that tax considerations may have formed the

impetus for this litigation. Nevertheless, the taxing agencies
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are not parties before this court, and we do not purport to
reach any determination concerning the taxability of the
interests herein.

By the Court—Order affirmed.

Town oF Mt, PrrasanTt, Plaintiff, v. Citv oF RaAcINg,
Defendant. [Two appeals. ]

October 5—November 2, 1965.

Municipal covporations: Amnexation of territory in town lo
city: Direct ommexation: Statutes: Construction: Corpora-
Hons: Officers: Corporate rvesolution authorizing officers to
act: Defect in signing petition as not invalidating proceeding:
Annexation ordinance: Attack alleging ordinance arbitrary
and capricious: Review: Presumed wvolidity of ordinance:
Burden of proof: When atiack not substantioted: Appeal: Pre-
seruing the status guo.

1. Where a corporation, owning land in certain town territory
sought to be annexed to a city, by resolution of its hoard of
directors duly authorized its president to sign and its secrefary
to countersign the annexation petition on its behalf, but the
secrefary alone executed the same, the defect did not operate
to vitiate the petition, since the signing was merely a min-
isterial act to be done pursuant to actual pre-existing au-
thorization. [Brown Deer v. Milwaukee, 16 Wis. (2d) 206,
distinguished.] pp. 522, 523.

2. While annexation procedures are purely statutory, there is a
common-law preswmption of validity which attaches to an
annexation ordinance, assuming that the prescribed procedures
have been followed in the adoption of the ordinance, which
remains until overcome by prooi produced by the party at-
tacking it, pp. 523, 524, ‘

3, Under the 1957 and 1959 comprehensive legislative rewrite of
the annexation laws, court review of annexation is contem-
plated and the rule of reason applies thereto, p. 520.

4, The annexation statutes place no restrictions or requirements as
to the amount of territory to be included, and do not require
that the boundaries of such terrifory be according to any set
pattern. p. 529,
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5. Although the courts have jurisdiction on review to determine
whether a proposed ammexation is arbitrary and capricious,
the party so contending must overcome the presumed validity:
of the ordinance, and has the burden of proving that the
annexation is arbitrary and capricious. . 529,

6. Where the state director of the planning function in the de-
partment of resource development (to whom notice of a
proposed annexation of territory within populous counties
must be given under sec. 66,021 (11) (a), Stats.), following
receipt of such a notice does not send » report stating that the
annexation is against the public interest, it may be assumed
that he concluded that the annexation was not, and in adopting
an ordinance of annexation the municipality took the position
of the director into account. p. 527,

7. When such an annexation is later challenged in the courts on
the ground that it is arbitrary and capricious, the position of
the director is evidence to he considered by the court in
analyzing the proposed annexation in terms of the challenge
made against it. p. 527,

& In an action by a town seeking to have an ordinance annexing
a portion of its contiguous territory to a city declared void,
the trial court erroneously determined that the annexation
boundary lines were arbitrarily drawn because parts of the
land along one boundary were to remain in the town while
other interspersed areas were incorporated in the proposed
territory thereby excluding residences with 20 electors, where

(a) the record was silent as to the reasons why these
residences were not included in the proposed annexation,

(b} none of the electors testified,

{c) there was no evidence indicating that they had been
approached by either the city or the objectors as to their
views on the proposed annexation, and

(d) the state director who had been given the required
notice of the proposed annexation did not object thereto,
pp. 524-527, '

9. Determination by the trial court that the annexation ordinance
was- arbitrary and capricious because of the fact alone that the
segmented jurisdiction along the boundary line excluded the
20 electors from the annexation proceeding was erroneous,
since the trial court thereby shifted the burden of proof to
the city once the annexation was attacked as being unreason-

i able. p. 526. .

'10. A contention that the trial court mistakenly enjoined the town- .
ship from attempting to exercise control over the area in
question during appeal to the supreme court, while actually :
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allowing the city to continue jurisdiction, had no merit, since
the procedure employed by the trial court was proper in that
it merely preserved the status quo. p. 529.

APPEAL from a judgment and an order of the circuit court
for Racine county: Ermer D. Gooprawnp, Circuit Judge.
Rewversed in part; affirmed in part.

On June 12, 1964, Racine Properties, Inc,, published a
notice of intention to circulate an annexation petition. In-
volved was substantially the same territory considered in
Mt. Pleasant v. Racine." Several changes were made, and
the map reproduced in this opinion (which was not an
exhibit introduced at the trial and is used for illustration
purposes only) shows the boundaries of this proposed an-
nexed area as well as the boundaries of the first Georgetown
annexation invalidated in the earlier M¢. Pleasant v. Racine
Case.* The important changes from the first attempted
annexation are: (1) The area covered by the annexation was
increased from 144 to 172 acres. (2) The strip connecting
the territory to the city was widened from 186 to 1,023 feet
(see A on map). (3) All of Maryland avenue was included
instead of just one half (sece B). (4) A 424-by-1,059-foot
area was added north of Maryland avenue (see C). (5) A
17-foot strip south of Taylor avenue was eliminated by
making that avenue the southern boundary for the area
(see D). (6} A 22-foot strip east of Meachem road was
removed by making that road the eastern boundary (see E).
(7) A 292-by-397-foot section lying west of Meachem was
added (see F).

The Racine common council adopted an ordinance of
annexation on August 4th. The ordinance was approved by
the mayor on August 5th and published the next day. The
town of Mt. Pleasant commenced an action to have the

L (1964), 24 Wis. (2d) 41, 127 N. W. (2d) 757.
2 Thid.
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pany which desired to annex its land to the village of Brown
Deer, signed the petition without having obtained either
formal or informal authorization from the board of directors.
This court held that a third party challenging the annexation
could raise the question of the officer’s authority to sign the
petition. In the present case it is undisputed that the di-
rectors had authorized the officers to act. Therefore, the
most that Brown Deer does is give respondent the standing
to attack the petition on the ground that both the president
and secretary were required to sign the petition.

The resolution specifies that the signatures of both the
president and secretary (or at the very least, the president)
were required on any papers concerning the annexation. This
is because the secretary was authorized to “countersign”
any documents, and countersigning, by definition, is the
adding of “one’s signature . . . after another’s to attest
authenticity.” * Although the petition was not signed in
strict conformity with the resolution, the trial court con-
cluded that this defect should not operate to vitiate the
petition since the signing was merely a ministerjal act to be
done pursuant to the actual pre-existing authorization. We
agree.

annexation declared void. The city of Racine appeals from
a judgment entered March 12, 1965, in favor of Mt. Pleasant.
The town of Mt. Pleasant appeals from an order enjoining
the town from exercising any jurisdiction over the dis-:
puted area during the appeal to the supreme court.

Other facts are stated in the opinion. :

For the plaintiff there was a brief by Benson, Butchort
& Haley of Racine, and oral argument by Emery B. Benson.

For the defendant there were briefs and oral argument
by Jack Harvey, city attorney.

WiLkie, ]J. Two issues are presented on this appeal:

First, was the annexation petition invalid because not
signed by the president of Racine Properties, Inc. ?

Second, is the annexation void because the boundary
lines were drawn in such a way as to eliminate electors from
the area proposed for annexation ?

Validity of Petition.

The board of directors of Racine Properties, Inc., Which_'
owned over half of the land in terms of area and assessed

value, adopted the following resolution : ‘

“Be it further Resolved, that George P. Demos, as Presi Validity of Annexation.
dent of the corporation, be and he hereby is authorized to -
execute such papers and documents on behalf of the corpora-
tion as are necessary and required to accomplish such
annexation and that Craig T. Griffin, as Secretary of the -
corporation, be and he hereby is authorized to countersign -
such papers and documents on behalf of the corporation.”

Annexation procedures are purely statutory.® This direct
annexation (as distinguished from one by referendum) was
proposed under the provisions of sec. 66.021, Stats., as an
annexation within a populous county (sec. 66.021 (11) (a))
and not involving one square mile or more (sec. 66.021

Relying on Brown Deer v. Milwonkee,® respondent con-
tends that the petition was invalid because it was signed only -
by the secretary. In Browwn Deer, the president of the com-

3 (1962), 16 Wis. (2d) 206, 114 N. W, (2d) 493,

4 Wehster’s New International Dictionary (3d ed., unabridged).

5 Greenfield v. Milwankee (1956), 272 Wis, 388, 391, 75 N. W.
(2d) 434; Zweifel v. Miwaukee (1925);, 188 Wis. 358, 364, 206
N, W. 215,
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the said twenty electors; that the boundary lines were gerry-
mandered so as to exclude at least twenty electors; that the
said boundary lines are not rcasonable or realistic, and
create crazy-quilt boundaries which are difficult for both
the City of Racine and the Town of Mt, Pleasant to ad-
minister ; that the boundary lines transcend into the realm of
arbitrary and capricious action; that the annexation of the
annexed area is an unreasonable annexation.”

(11) (b)). There is a common-law presumption of validity
which attaches to an annexation ordinance that remains until
overcome by proof produced by the party attacking it.®

Assuming that the prescribed procedures have been fol-
lowed in the adoption of an annexation ordinance, it may
be attacked in the courts on the ground that it is “arbitrary
and capricious or is an abuse of discretion.” 7 _ :

In the instant case the town of Mt. Pleasant attacks the
ordinance complaining that it is arbitrary and capricious
and unreasonable in the way the boundary lines are drawn
so “as to arbitrarily eliminate electors from participating
in the annexation proceedings and without regard for city
needs and purposes.” Respondent does not attack the ordi-
nance on the ground that the territory lacks sufficient
contiguity as was done in the first Mt Pleasont v. Racine
Case. Apparently respondent concedes that the addition of
more land at the junction with the city cures that defect.

Following the taking of testimony, the trial court found:

As a conclusion of law the court stated :

“That a rational and natural boundary line along
Meachem Road would have included twenty electors which
were not included in the annexation; that the annexation
boundary lines were gerrymandered so as to exclude at least
twenty electors; that the boundary lines are not reasonable
or realistic and result in crazy-quilt boundaries difficult for
both City and Town to administer; that the boundary lines
transcend into the realm of arbitrary and capricious action;
and that the annexed area does not meet the test of reason;
and that said annexation is void.”

Thus the court centered its attention on the boundary line
along Meachem road. The record discloses, as shown on the
accompanying map, that parts of the land both east and
west of Meachem road were to remain in the town of Mt

Pleasant (G, I, I), while three interspersed areas (C, F
- and J) were incorporated in the proposed territory. Pro-
ceeding along Meachem road from north to south this left
three parcels of land abutting on Meachem road in the town-
-~ ship, on which parcels 10 different residences were located
- containing a total of 20 electors. The record reveals no
- proof of the reason why these residences were not included
. in the proposed annexation. Not one of the 20 excluded

“in segmenting jurisdiction along the Meachem Road,
ten homes containing twenty electors were excluded from
the area annexed; the excluded areas are bounded on thrée
sides by the City of Racine, and they could have been in
cluded and given City services, and no municipal reason
was advanced for their not being included in the annexed
territory; . . .7 :

and

“that to adopt a rational and natural boundary line along
the Meachem Road it would have been necessary to include

S Greenfield v, Milwankee, supre, footnote 5, at page 395; State
ex rel. Madison v. Monona (1960}, 11 Wis. (2d) 93, 97, 104 N. W.
(2d) 158. -

7 “In annexation proceedings the city council in the first instance
determines the suitability or adaptability of the area proposed to b
annexed and the necessity of annexing the same for the proper

growth and development of the city. Upon a .review the courts
- cannot disturb the council’s determination unless it appears that it
is arbitrary and capricious or is an abuse of discretion.” Town of
. Brookfield v. City of Brookfield (1957), 274 Wis. 638, 646, 80
N. W. (2d) 800.
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electors testified. The town asserted, and the trial court
determined that the petitioners left out these areas and
excluded at least 20 electors from the annexation proceedings,
although there was no municipal reason for not including
them in the annexed territory. In effect, the trial court
shifted the burden of proof to the city once the annexation
was attacked as being unreasonable. Once the annexation.
was questioned the city was expected to prove that there was
a sound municipal reason for the exclusion of each and
every piece of property not covered by the annexation.
This was error. Although an annexation ordinance may
be attacked in the courts under the rule of reason because
it is alleged to be arbitrary and capricious, the party taking
this position has the burden of proving that, in fact, the
ordinance is arbitrary and capricious.® There is nothing in
the record to sustain the trial court’s finding that the annexa-
tion was arbitrary and capricious or unreasonable. Although
there was proof that the 10 residences existed and that there
were at least 20 electors in those excluded residences, theré
was no evidence indicating in any way that these electors
had been approached by either the petitioners or the city
or the objectors as to their views on the proposed annexation
and the rendition of municipal services. There was the bare
assertion that the lines had been drawn arbitrarily to exclude
these electors. On this state of the record we have 10
hesitation in concluding that there is no evidence to support
the trial court’s disputed {indings.

Under the 1957 and 1959 comprehensive legislative re-
write of the annexation laws,® court review of annexation is
contemplated and the rule of reason applies to court revie :

of proposed annexations.’® The annexation procedures pro-
vide for the sending of a notice of the proposed annexation to
the state director of the planning function in the department
of resource development.'' Under sec. 66.021 (11) (a),
Stats., i, as here, an annexation is proposed of less than one
square mile in a metropolitan community, that officer is
to send a report to the annexing municipality if he finds
. that the annexation “is against the public interest,” as
defined hy the statute.’® Although he was given the required
notice of the proposed second Georgetown annexation, the
director did not send a report stating that the annexation
was against the public interest. Therefore, it may be as-
sumed that he concluded that the annexation was not against
the public interest and that the Racine city council took
the position of the director into account in acting on the
annexation ordinance. When, as here, the annexation is
later challenged in the courts on the ground that it is “arbi-
trary and capricious” the position of the director is evidence
to be considered by the court in analyzing the proposed
annexation in terms of the challenge made against it.

19 Town of Fond du Loc v. City of Fond du Loc (1964), 22
Wis, (2d) 533, 541, 126 N. W. (2d) 201; 34 Pleasant v. Racine,
supra, footnote 1, at page 45,

1 Sec. 660021 (11) (a) and (b), Stats.

12 Sec, 66.021 (11) (c), Stats.,, provides as follows: “For pur-
poses of this subsection public interest is determined by the director
of the planning function in the department of resource development
after consideration of the following:

“l. Whether the governmental services, including zoning, to be
supplied to the territory could clearly be better supplied by the
town or by some other village or city whose boundaries are con-
tiguous to the ferritory proposed for annexation which files with
the circuit court a certified copy of a resolution adopted by a two-
thirds vote of the clected members of the governing body indicating
a willingness to ahnex the territory upon receiving an otherwise
valid petition for the annexation of the territory.

“2. The shape of the proposed annexation and the homogeneity of
the territory with the annexing village or city and any other con-
tiguous village or city.”

8 Supra, footnote 6.
9 See, 66.021, Stats., ch. 676, Laws of 1957, ch. 261, Laws of
1959, See report of the Interim Urban Problems Commtttee to th
1959 Wisconsin Legislature, pp. 13, 14, and notes contained it
Bill No. 226, A. (which became ch. 261, Laws of 1959). Also see
1957 General Report of Legislative Council, Vol II, pp. 222-235
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Out of the total area of 172 acres covered by the proposed *
annexation, 132 acres are platted. Most of the land is agri-
cultural and at the time of the petition only 26 electors (17
signed the petition) actually resided in the proposed annexed: .
arca. The record discloses that the city was prepared to .
furnish all municipal services in the area including sewer
water, rubbish, garbage collection, fire and police protection
Within five years the city was scheduled to make all the
capital improvements needed in the area. Some of the roads -
in the area were already in and improved. :

Respondent contends that the facts of the instant case,
are completely within the following statement in Towmn of -
Fond du Lac v. City of Fond du Lac: '3 :

test the proposed annexation while in Fond du Lac the
similarly situated property owner did. In fact, the town of
Mt. Pleasant electors did not even testify in support of
the opponents of the annexation.

In Madison v. Monona,'* this court recognized that the
annexation statutes place “no restrictions or requirements
as to the amount of territory to be included, and . . . [they
do] not require that the boundaries of such territory be
according to any set pattern.” The boundaries of the terri-
tory to be annexed are discretionary with the petitioner.'®

Although the courts have the jurisdiction on review to
determine whether a proposed annexation is arbitrary and
capricious, the party so contending still has the burden of
proving that the annexation is arbitrary and capricious, thus
overcoming the presumed validity of the ordinance. This the
town of Mt. Pleasant failed to do and we must therefore
set aside the trial court’s determination that the ordinance
was void.

On its appeal, respondent contends that even though the
trial court declared the annexation invalid;, it mistakenly
enjoined the township from attempting fo exercise control
over the area in question while actually allowing the city
. to continue jurisdiction. Although this issue is rendered
- moot by our decision on appellant’s appeal, the procedure
- employed by the trial court was proper in that it was merely
- preserving the sfatus quo as suggested in Town of Fond du
- Lacwv. City of Fond du Lac.'®

By the Court—Judgment reversed as to appeal by the
city of Racine; order affirmed as to appeal by the town of
. Mt. Pleasant.

“Tn the case at bar the exclusion of the small island from.
Kiekhaefer’s property which contained two residences was
solely to preclude the electors living therein from partici-:
pating in the annexation proceeding. Such reason is not.
justifiable or germane to the purpose of the annexation to:
develop a future industrial area. Creating an island within:
the city solely for the purpose of assuring the success of the.
annexation was an arbitrary and capricious action and an.
abuse of discretion and invalidates the annexation.”

The present case is distinguishable from Fond du Lac on’
at least three grounds: First, in Fond du Lac the proposed
boundary lines were such that if the annexation plan were,
adopted, a piece of township land 300 feet by 130 feet would:
be completely surrounded by city territory. The houndary:
lines associated with the Georgetown anmexation do nof
create any “island.” Second, in Fond du Lac the annexatio
proceedings were commenced by the city while in the present
case the city was bound to accept the plan “as is” since
Racine Properties, Inc., was the petitioner. Third, the
Meachem road electors, who were not included did not con-

14 (1960), 10 Wis. (2d) 32, 40, 102 N. W. (2d) 206,

. P8 Madison v. Monona, supra, footnote 14; In re Village of
Qconomowoe Lake {1959), 7 Wis. (2d) 400, 97 N. W, (2d) 189;

| Town of Foud duw Lac v. City of Fond du Loac, supra, footnote 10,

16 (1964), 22 Wis. (2d) 525, 532, 126 N. W. (2d) 206.

13 Supre, footnote 10, at page 542,



