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Travelers Ins. Co. v. Fidelity & Cas. Co, 24 Wis. (2d) 38.

requested briefs on that issue, which briefs have been sub-
mitted.

IFor the appellant there was a brief by Wickhem & Con-
signy of Janesville, and Ruzicka, Fulton & Lloyd of Burling-
ton, attorneys, and Wickham, Borgelt, Skogstad & Powell,
and Kurt H. Frauen and Robert C. Watson of counsel, all
of Milwaukee, and oral argument by Mr. Frauen.

For the respondent there was a brief by Garrigan, Keith-
ley, O’Neal, Dobson & Elliott and Donald L. Dobson, all of
Beloit, and oral argument by Jerome Elliott.

IHarrows, J. Whether or not the issue is raised by coun~
sel, this court must take notice of any matter which impiﬁges
its jurisdiction on appeal and will dismiss the appeal sua
sponte if the order of the trial court is not appealable. In
such cases we lack the necessary jurisdiction to decide the
appeal.'

The appellant contends the court’s order sustaining the
demurrer but granting leave to amend affected a substantial
right of the bank since the statute of limitations had then run
on the cause of action and also the order regardless of its
form in eifect overruled its demurrer by allowing an amend-
ment of the pleadings. Recourse is thus had to sec. 274.33,
S.tats., governing appealable orders. By sub. (1) of this sec-
tion, an order may be appealed if it affects a substantial right
and in effect determines the action and prevents a judgment
from which an appeal might be taken and by sub. (3) an
order which sustains or overrules a demurrer is appealable.
If the part of the instant order appealed from affects a sub-
stantial right of the appellant, it did not determine the action

' Yaeger w, Fenske {1962 i
A1 Sosat o Voot %’191651 ;W T ?2?1’) 1%21Ni1\§NF2\§)
(2d) 699; Estate of Bawmgarten (1961}, 12 Wis, (.Z’d) 212 107;
N. W. (2d) 169; Kimmel v. Kimmel (1960}, 9 Wis. (2d) 484:, 101

N. W. (2d) 666; Mitler v. Associated C -
(30) 331 8 N, W, (209 g Lorored Comtractors (1938), 3 Wis.
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for the merits are still to be tried or prevent a judgment from
which an appeal might be taken—at least nota judgment from
which the appellant could appeal:®

We do not agree the order sustaining the demurrer with
leave to plead over or amend the pleading constitutes in sub-
stance an order overruling the appellant’s demurrer and thus
adverse 5o as to permit it to appeal the order under sec. 274.33
(3), Stats. The sustaining of a demurrer is a separate, dis-
tinct, and complete act in itself. It does not necessarily entitle
the successful party to a dismissal of the pleading as a matter
of right. The court has the inherent power to grant leave
to amend or plead over. The part of the order made in the
exercise of this power has not been endowed with the attribute
of appealability by the statute.

By the Court.~—Appeal dismissed.

Town oF MT. PLeAasanT, Appellant, v. CiTy OF RACINE,
Respondent.

April 3—April 28, 1964.

Municipal corporations: Amnexation of territory. n fown to clty:
Contiguous territory: Validity of corridor or strip annexation:

Test of reason.

1. This court has authority to review the annexation of territory to
a city or village, and apply the test of reason, which test is
applicable to the inclusion, as well as to the exclusion of land
by internal or external boundaries. p. 43.

2, The discretionary power to a city to determine its own bound-
artes is not wholly without limitations, for the question is not
whether a city can have only one continuous boundary line, but
whether the proposed boundary lines are reasonable in the
sense that they are not fixed arbitrarily, capriciously, or in the
abuse of discretion. p. 46.

2 State Department of Public Welfare v. LeMere (1962), 17
Wis. (2d) 240, 116 N. W. (2d) 173; Russell v. Johnson (1961}, 14
Wis, (2d) 406, 111 N. W. (2d) 193; Schlesinger v. Schroeder
(1933), 210 Wis. 403, 245 N. W. 666.
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3. While shoestring or gerrymander annexation is not a rare
phenomenon, and the tendency of subdividers to reach far out
into the countryside for vacant land attendant upon their desire
to attach it to the city of services is natural, this can lead to
annexations which in reality are no more than isolated areas
connected by means of a technical strip a few feet wide, which
result does not coincide with legislative intent but tends to
create crazy-quilt boundaries which are difficult for both city
and town to administer, p. 46. :

4. In an action for declaratory relief contesting the validity of an
annexation of a 145-acre area lying southwest of the corporate
limits of the defendant municipality and touching thereon by a
corridor approximately 1,705 feet long, which varied in width
from 306 to 152 feet, where at the time of passage and approval
of the annexation ordinance there was no dedicated street in
existence through the corridor and there were no other city
streets giving access thereto, and the town had already made
arrangements to provide the area being platted for residential
lots with necessary municipal services, the requirements of
sec. 66.021 (2) (a) 2, Stats., which limits direct annexation to
land contiguous to the annexing city or village, were not met,
since the area proposed to be ammexed was not contiguous
within the intendment of the statute and the proposed annexa-
tion did not meet the controlling test of reason. Pp. 43-47.

5. The legal as well as the popular idea of a municipal corporation
in this country is that of oneness—a collective body, not several
bodies, and so as to territorial extent, the idea of a city is one
of unity, and not of plurality; of compactness or contiguity ;
not separation or segregation, p. 46.

WiLkiE and FarrcrILD, JJ., dissent,

APPEAL from a judgment of the county court of Racine
county: Joun C. AnLGrIMM, Judge. Reversed,

An action for declaratory relief commenced on April 25,
1963, by the town of Mt. Pleasant against the city of Racine
to have certain annexation proceedings declared void.

On January 9, 1963, Racine Properties, Inc., owners of
certain property located in the town of Mt. Pleasant in Racine
county, executed a notice of intention to circulate an annex-
ation petition for annexation of their property to the city of
Racine. The notice was published in the Racine newspaper
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on January 11, 1963, and on January 16, 1963, an attorney
acting for Racine Properties, but who was not a property
owner or elector or a signer of the petition, caused a copy
of the notice to be mailed to the town clerk'of Mt. Pleasant.
The clerk received the notice on the following d?y, January
17, 1963. On February 1, 1963, a petition for direct annex-
ation was filed with the Racine city clerk. On February 20,
1963, the clerk mailed a notice to the Mt. Pleas.ant town
clerk which stated that the Racine common council had not
rejected the annexation petition, but had adopted a rep%rt
of the planning commission which favored annexation. On
March 7, 1963, the mayor of Racine approved an or(:llna.r.u:}cf1
passed by the Racine common council tl}e day b.efore, whic
provided for annexation of the property in question.

The case was tried to the court without a Jury, and judg-
ment was entered on November 8, 1.963_, c!eclarmg the a13—
nexation proceedings valid and dismissing the townls
complaint on its merits. The town of Mt. Pleasant appeals

judgment. . .
fro;:::}ﬁli a;i)ellant there was a brief by Benson, Butchart &
Haley of Racine, and oral argument b).z Emery B. Benson.

For the respondent there was a brief and oral argument

by Jack Harvey, city attorney.

DierericH, J. The case was tried upon stipulatec;l facts.
The annexed property comprises an area of appm).umately
145 acres, almost all of which was devo.ted to agricultural
purposes on the date the annexation ordinance was passed.
The map showing the boundaries of -the annexed area “}rla}s
made a part of the plaintiff’s complaint, and a copy of this

i uced in the opinion.
ma'ﬁl[)‘}iz r;f;;frty touches ull))on the Racine city limits oply t'>y
a corridor approximately 1,705 feet long, and varying in
width from approximately 306 feet to 152 feet. The corridor
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is 153 feet wide where it touches the southwest corner of the
Racine city limits, and also where it connects with the
boundaries of the annexed area. At the time of the passage
and approval of the annexation ordinance, there was no
dedicated street in existence through the corridor—although
such a street was established on March 18, 1963—and there
were no other city streets giving access thereto. The main
portion of the annexed property was platted for 328 resi-
dential lots with an expected future population of 1,148 per-
sons. Prior to the annexation the town had entered into a
contract with the city providing for sewage disposal, in the
area and a sewerage system was under construction, The
town had also received authorization from the public service
commission to construct water public utility service to the
area, with water supplied by the city. The town of Mt. Pleas-
ant maintains a police force, is part of a school district, has
street-grade ordinances, an agreement for fire protection with
the city and an adjacent village, and all the usual incidents
of municipal corporations.

The annexed area was a part of the town of Mt. Pleasant
and lies wholly within three miles of the corporate limits of
the city of Racine. Neither Racine county, which employs a
full-time planner, nor the town, has ever approved the plat.
Prior to the passage of the annexation ordinance, the Racine
common council had received a report from the planning
division of the Wisconsin department of resource develop-
ment, which, among other things, found that the annexation
was not against the public interest.

The trial court’s findings of fact were that the corridor
contains a full-width street ; that the area within the corridor
will contain or provide all of the necessary services to the
entire annexed area ; that the corridor provides a natural and
practical connection whereby the area as a whole may be
developed as an integral and homogeneous part of the city of
Racine; and that the city has a need for additional residential

R
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and shopping areas to provide for its expanding population.
The trial court concluded that the statutory requirements for
annexation were complied with; that the tract in question
is contiguous to the city of Racine; and that the tract is
reasonably suitable or adaptable to city uses and needs.

The major issue raised on the appeal is whether the annex-
ation was void because the area proposed to be annexed is
not contiguous to the city of Racine within the requirements
of sec. 66.021 (2) (a) 2, Stats." That section limits direct
annexation to land “‘contiguous” to the annexing city or
village.

The statement of agreed facts indicates that the 145-acre
tract sought to be annexed touches upon the Racine city limits
only by a 1,705-foot long corridor, varying in width from
approximately 152 feet to approximately 306 feet.

There is a decided lack of Wisconsin authority on the ques-
tion of the validity of “corridor” or “strip” annexations.
There is, however, no lack of out-of-state authority holding
such annexation void. See: Clark v. Holt (1951), 218 Ark.
504, 237 S. W. (2d) 483; Potvin v. Chubbuck (1955), 76
Idaho 453, 284 Pac. (2d) 414; People v. [hde (1961), 23
1L (2d) 63, 177 N. E. (2d) 313; State v. Kansas City
(1950), 169 Kan. 702, 222 Pac. (2d) 714; State ex rel.
Danielson v. Mound (1951), 234 Minn. 531, 48 N. W. (2d)
855. . '

This court has authority to review the annexation of terri-
tory to a city or village, and apply “the test of reason,” which
test is applicable to the inclusion, as well as the exclusion of
Jand by internal or external boundaries. Town of Fond du

1 4(2) Methods of annexation. Territory contiguous to any city
or village may be annexed thereto in the following ways:

“(a) Direct annexation. A petition for direct annexation may be
filed with the city or village clerk signed by: . . .

“2 1f no electors reside in such territory, by a. the owners of one-
half of the land in area within such territory, or b, the owners of
one-half of the real property in assessed value within such territory.”
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Lac v. City of Fond du Lac (1964), 22 Wis. (2d) 533, 126
N. W. (2d) 201. This court in the Fond du Lac Case made
it clear that the discretionary power to a city to determine
its own boundaries is not wholly without limitations. The
question is not whether a city can have only one continuous
boundary line, but whether the proposed boundary lines are
reasonable in the sense that they were not fixed arbitrarily,
capriciously, or in the abuse of discretion. The precise hold-
ing of the Fond du Lac Case is not directly in point, for there
it was held that a city could not, by annexation, create a
small “island” bounded on three sides by the annexed terri-
tory, and on the fourth by the city’s existing boundary. FHow-
ever, the principles involved and stated in the Fond du Lac
Case for determination of the validity of proposed annex-
ations are binding.

The legal as well as the popular idea of a municipal corpo-
ration in this country, is that of oneness—a collective hody,
not several bodies. So, as to territorial extent, the idea of
a city is one of unity, and not of plurality; of compactness or
contiguity; not separation or segregation. In re Village of
Oconomowoc Lake (1959),7 Wis. (2d) 400, 403,97 N. W.
(2d) 189. See 37 Am. Jur., Municipal Corporations, p. 644,
sec. 27; 62 C. J. S., Municipal Corporations, p. &7, sec. 9 b.

Shoestring or gerrymander annexation is not a rare
phenomenon. The tendency of subdividers to reach far out
into the countryside for vacant land, and their desire to at-
tach it to the city of services, is natural; however, this can
lead to annexations which in reality are no more than isolated
areas connected by means of a technical strip a few feet wide.
Such a result does not coincide with legislative intent, and
tends to create crazy-quilt boundaries which are difficult for
both city and town to administer. See Cutler, Characteristics
of Land Required for Incorporation or Expansion of a Mu-
nicipality, 1958 Wisconsin Law Review, 6, 33,
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A thorough review of the record, and application thereto of
the rule of reason as set forth in the Fond du Lac Case, com-
pels us to conclude that the annexation of the area in ques-
tion does not meet the statutory requirement of contiguity.
It follows that the judgment of the trial court declaring the
proceedings valid must be reversed.

By the Court—The judgment is reversed, and cause re-
manded with instructions to the trial court to enter judgment
declaring the annexation ordinance adopted by the city of
Racine on March 7, 1963, void and of no effect.

WriLkig, J. (dissenting). Annexation proceedings are
purely statutory.! The only statutory requirement as to the
contiguity of territory proposed to be annexed is set forth in
sec. 66.021 (2), Stats., which reads as follows:

“Methods of annexation. Territory contiguous to any city
or village may be annexed thereto in the following ways:”

There is no further statutory definition of what the term
“contiguous” means.

The majority has engrafted onto the statute the additional
requirement that a proposed annexation is subject to review
under the “rule of reason” to determine whether the pro-
posed boundary lines are “‘reasonable in the sense they were

not fixed arbitrarily, capriciously, or in the abuse of discre-

tion.”” 2

T see no basis for superimposing this additional require-
ment. The statute merely requires that the property proposed
to be annexed be “‘contiguous’” to the annexing city or village.
There is no requirement as to the extent or degree of con-
tiguity. There is no statutory prohibition against a “corri-

! Madison v. Blooming Grove (1961), 14 Wis. (2d) 143, 109
N. W. (2d) 682; Town of Madison v. City of Madison (1960), 12
Wis. (2d) 100, 106 N. W. (2d) 264.

2 Town of Fond du Lac v. City of Fond du Lac (1964), 22 Wis,
{2d) 533, 541, 126 N. W. (2d) 201.
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dor” or “strip” annexation. We have found no previous case
in this state that defines the term “‘contiguous” as applied
to municipal annexations. Decisions of this court dealing
with school-district attachment proceedings have approved
“strip” or “corridor” attachments.?

In the instant case the trial court found that the proposed
annexed territory was contiguous to the city and that the re-
quirements of the statute had been met. The record also
shows that, prior to enactment of the annexation ordinance,
the Racine common council had received a report from the
planning diviston of the Wisconsin department of resource
development, finding that the annexation was not against
the public interest. This report was submitted pursuant to
sec. 66.021 (11) (¢) I and 2, Stats., which orders the plan-
ning division in part to consider whether the proposed terri-
tory to be annexed is “contiguous.”

Under present laws cities or villages must consider pro-
posed annexations as presented by petitioners on a “take it or
leave it” basis. They may not initiate proposed annexations of
territory that they consider should properly be annexed in
the orderly development of the urban community. The pro-
cedure that is entirely laid out by statute has been evolved
over many years by the legislature, which, in almost every
biennium, is asked to give careful consideration to changes
in these statutes. Especially in view of this legislative history,
I do not think that this court should now attach this court-
made modification of the requirement of “contiguity.”

If the “rule of reason” is to be engrafted onto sec. 66.021
(2), Stats,, in regard to whether or not the proposed an-
nexed area is “‘contiguous,” then certainly the trial court
should have a chance to enter findings on whether the pro-

3 Joint School Dist. v. Sosalla (1958), 3 Wis. (2d) 410, 88 N. W.

(2d) 357; State ex rel. Badtke v. School Board (1957), 1 Wis, (2d)
208, 83 N. W, (2d) 724.
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posed boundary lines were “reasonable in the sense that they
were not fixed arbitrarily, capriciously, or in abuse of dis-
cretion.”

I must respectfully take strong exception to the majority’s
conclusion that the proposed boundary lines were unreason-
able as a matter of law. I would affirm.

I am authorized to state that Mr. Justice FAIRCHILD joins

in this opinion.

FLirpIN and others, Respondents, v. TurLock and another,
Appellants.

April 3—April 28, 1964.

New trial: Grounds: Interest of justice: Timeliness of order for new
trigl: Timely oral decision followed by formal order emtered
after expiration of sixty-day period: Adequacy of content
detailing reasons: Oral decision setting forth grounds: In-
corporation of grounds in subsequent formal order: Discretion
of trial court ordering new trial: Verdict against weight of
evidence.

1. A motion for a new trial filed, argued, and orally decided within
sixty days of the verdict, although not reduced to writing until
some eight months thereafter, constituted substantial compliance
with sec. 270,49 (1), Stats., which in pertinent part requires a
motion for a new trial to be made and heard within sixty days
after the verdict is rendered. p. 53.

2. The purpose of sec. 270.49 (1), Stats., was to prevent the delay
in the administration of justice which had previously resulted
by reason of some trial courts’ having heard arguments on
motions after verdict for a new trial and then having deferred
the rendering of their decisions thereon for long periods of
time, p. 53.

3. A formal order for a new trial in the interest of justice which
incorporated by reference the reasons for granting the same (a
full discussion of which was reflected in the trial court’s oral
and timely decision determining the motion), was sufficient
compliance with the requirements of sec. 270.49 (2), Stats,
that the order set forth such reasons therefor in detail. p, 53.






