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other than one "whose principal duties are those of.
telephone operator, clerk, stenographer, machinist ¢
mechanic . . .." I thus read the several subsections of seq
40.02 to designate as "protective occupation partiej
pants’ persons in certain named occupations, such. s
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TOWN OF MENASHA, Plaintiff-Respondent,

that of a deputy sheriff (unless the persons in thoge. v.

occupations are assigned to specific non-law enforee Crry oF MENASHA, Defendant-Appellant.
ment-related duties such as those of a clerk, stenogra

pher, etc.) and other employees not in traditional la Court of Appeals

enforcement positions whose duties are nonetheleg
determined by the employer to involve active law
enforcement (see sec. 40.02(48)(a)). .
- There is no question that a jailer is a deputy sheriff
and that jailers' duties are not of the "non-law enfore
ment” type just mentioned. It follows, I believe, t
they are protective occupation participants within th
meaning of sec. 40.02, and that both the WERC and tk
circuit court correctly decided the issues brought befo
them. I therefore respectfully dissent from the position
taken by my colleagues in this case.

No. 91-2659. Submitted on briefs April 21, 1992 —Decided
' June 24, 1992,

(Also reported in 488 N.W.2d 104.)

Municipal Corporations § 43*—annexation proceed-
ings—petition——compliance with  statutory
requirements.

Where no electors reside in-area proposed for annexation,
- annexation petition satisfies statutory requirements where
petition is signed by owners of one-half of land in area within
such territory or owners of one-half of real property in
assessed value within such territory (Stats § 66.021(2)(2)2).

Municipal Corporations § 42*—annexation proceed-
ings——ordinance—judicial review.

Upon judicial review, courts may not inquire into wisdom of
annexation ordinance or determine whether it is in best
interest of parties to proceeding or of public.

Municipal Corporations § 42*—annexation proceed-
ings—ordinance—compliance with statutory pro-
cedures.

Although compliance with prescribed statutory procedures
may have been followed in adoption of annexation ordi-
nance, ordinance may nevertheless be invalidated if it is
arbitrary and capricious or abuse of municipality's
discretion.

*See Callaghan’s Wisconsin Digeet, same topic and section number.
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‘Municipal Corporations § 41*-——annexation proceed-
. ings—rule of reason—arbitrary boundaries.

Under rule of reason, boundaries of annexation may not con-
tain irregularities and exclusions which establish
arbitrariness.

4. Municipal Corporations § 41*-—annexation proceed
ings—ordinance-—rule of reason—requirements

To pass muster under rule of reason, annezation must satisfy
three requirements which include inclusions and irregulari:
ties in boundary lines must not be result of arbitrariness;
some reasonable present or demonstrable future need for
annexed property must be shown, and no other factors must
exist which would constitute abuse of discretion on part of
municipality.

'.Municipal Corporations § 41*—annexation proceed-
ings—rule of reason—arbitrary boundaries—
inclusions of property.

‘Certain strategic inclusions of property for purposes of

annexation can also result in drawing of arbitrary boundary.

5. Municipal Corporations §42*———a.nnexatmn proceed-

. Municipal Corporations § 45*—annexation proceed-
ings—rule of reason—arbitrary boundaries—judi-
" cial scrutiny.
To survive judicial scrutiny under arbitrary boundary prong
of rule of reason, annexed area must meet two conditions in
hat area must be unexceptional shape and city must not be
"petitioner.

When challenged under rule of reason, annexation ordinance;
like all legislative enactments in general, enjoys presumption
of validity, and burden of proving ordinance arbitrary an
capricious, and therefore abuse of municipal discretion, rests
with party so claiming.

6. Municipal Corporations §42*——annexatlon proceed
ings—ordinance—rule of reason—standard of
review.

“Municipal Corporations § 41*—annexation proceed-
ings-—influencing proceedings—determination.

Influencing annexation proceedings involving annexing
municipality effectively assuming role of petitioner means
more than providing mere technical assistance or recommen-

Standard of review under rule of reason governing validity of
annexation ordinance concerning exclusions and irregulari-

ties in boundary lines, reasonable present or demonstrab

future need for annezed property must be shown, and no

other factors must exist which would constitute abuse o
discretion on part of municipality present factual findin

which findings by trial court will not be reversed unless they:

are clearly erroneous.

Municipal Corporations § 41*—annexation proceed
.ings—Ilegal standard—question of law.

Legal question regarding whether annexing authority acte :

arbitrarily and capriciously presents question of law and:
therefore court of appeals is not requ:med to defer to trial
court's conclusion.

*See Callaghan's Wisconsin Digest, same topic and‘section number.
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dations to petition signers but means conduct by which
annexing authority dominates petitioners so as to have effec-
tively selected boundaries.

- Municipal Corporations § 45*—annexation proceed-

ings—influencing proceedings—findings by trial
court.

-~ In annexation proceedings where trial court ruled that por-

tion of city anpexation from town was invalid, trial court's
findmgs that ¢ity was controlling influence in fixing bounda-
ries of annexation territory was supported by evidence which
established that city and not petitioners determined and
drew boundaries for area sought to be annexed.

*See Callaghan's Wisconsin Digest, same topic and section number.
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terms of assessing future improvements did not involve plans
for such future improvements and therefore was not suffi-
cient to establish demonstratable need by city for annexation

of property.

13. Municipal Corporations § 42*—annexation Proceed.
ings—ordinance—rule of reason—arbitrary
bhoundary lines. :

In annexation proceedings where trial court ruled that po.
tion of city annexation from town was invalid, trial court'y
finding that annexation ordinance as applied to commerci]
site property failed first prong of rule of reason in that excli:
sions and irregularities in boundary lines must not be resuli
of arbitrariness was not clearly erroneous, since evidence
established that city acted arbitrarily where decision on what
land should be included in annexation was not made by
petitioners but was made by city which determined and drew,
boundaries for area sought to be annexed.

" 'Appea.l and Error § 247*; Municipal Corporations
' § 45*—annexation proceedings—ordinance—sev-
erability clause—waiver on appeal.

: City's claim regarding propriety of trial court's use of sever-

-ability clause in annexation ordinance to salvage annexation
.of undeveloped lots after severing developed commercial site
' property from annexation was waived on appeal, since,
. although city initiafly sought to have entire ordinance invali-
dated, it modified this stance in its trial court reply brief by
asking that trial court, in alternative, detach commercial site
" property from annexation but, following court's written deci-
sion, city brought motion for reconsideration which court
addressed in which city did not argue as it did on appeal that
court was without authority to salvage portion of annexation
.-based on severability clause in order.

14. Municipal Corporations § 41*—annexation proceed
ings—rule of reason—demeonstrable need.

Rule of reason which requires showing of demonstrable ne
for annexation of property is not satisfied by showing that
territory sought for annexation is merely desirable, bette
than that already controlled, or that particular city will beg
be able to provide service to territory.

8. Appeal and Error § 624*—failure to raise issue—
"~ consideration by court—waiver on appeal.

* Although waiver is rule of judicial administration which does

not absolutely prohibit court of appeals from reviewing issue,

“general rule is that matters not brought to attention of trial

- court will not be reviewed on appeal.

 APPEAL from a judgment of the circuit court for
innebago county: ROBERT A. HAASE, Judge.

15. Municipal Corporations § 45*—annexation Proceed
ings—rule of reason—demonstrable ‘need—-arbi
trary decision,

Absent demonstrable need under rule of reason. for annexa
tion of property, annexation is, of necessity, arbitrary ant
capricious.

16. Municipal Corporations § 41*—annexation proceed
ings——rule of reason—demonstrable need-—{ind-

ings by trial court. , .

Trial court properly concluded under rule of reason that city

did not demonstrate any reasonable present or demonstrable
future need for annexzation of developed lot on commercial
site which rendered decision by city to annex lot located on
commercial site arbitrary, since only evidence supporting
need which was letter from city engineer who opined that
annexation of property would make engineering easier in

On behalf of the defendant-appellant, the cause was
ubmitted on the briefs of Jeffrey S. Brandt, city attor-
ey, Menasha.

" On behalf of the plaintiff-respondent, the cause was
submitted on the brief of John D. Claypool of Herrling,
lark, Hartzheim & Siddall, Ltd. of Appleton.

" Before Nettesheim, P.J., Brown and Anderson, JJ.

in Di * X in Digest, ic and gection number.
*See Callaghan’s Wisconsin Digest, same topic and section mumber. See Callaghan's Wisconsin Digest, same topic an _
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NETTESHEIM, P.J. In this annexation case, the.
trial court ruled that a portion of the city of Menasha's:
annexation from the town of Menasha was invalid. The
court severed this portion from the annexation and left:

intact the balance of the annexation.

. The city appeals, challenging the trial court's findwl_
ings that the city was the controlling influence in fixing.

the boundaries of the annexation territory and that the

city did not have a reasonable present or demonstrable.

future need for the annexed territory. The city also chal-

lenges the trial court's use of the annexation ordinance's:
severability clause to salvage a portion of the annexa-

tion. We uphold the court's findings and deem the sever-
ability issue waived. We affirm the judgment.

Three petitioners, each owning a respective interest.
in three lots located in the town, filed an annexation:

petition with the city, proposing the annexation of their
three lots plus a fourth lot. The petitioners' three lots
were vacant and total 1.7 acres. The fourth lot is a com-
mercial site known as the "PDQ mall" and totals 1.4

acres. The owners of the PDQ property objected to the_:

proposed annexation.

The annexation territory, shown in the following
diagram, is bounded by the town on the west and north.
and by the city on the east and south.? In the diagram,

the three petitioners' lots are designated as lots 1, 2 and.
3; the PDQ property is designated as lot 4:

1The annexation territory, which includes lots 1 through 4 on

the diagram, is located within a larger ten-lot rectangular "penin-

sula” which is bounded by the town on the west and by the city:
on the other three sides. The owners of the other six lots in the
"peninsula” apparently objected to the annexation. Their lots:

were not included in the annexation petition. These six lots,:

which all front on Racine Road only, lie in the northwest portion

of the "peninsula” and abut lot 1 to the rear.
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On March 20, 1990, the city adopted an annexation

ordinance in accord with that proposed in the petition
The town responded with this declaratory judgmen
action seeking to have the ordinance declared invalid

The parties agreed to submit the controversy to the trial-
court by written briefs with attached exhibits, and the
court rendered its written decision on the basis of these:

materials. Applying the "rule of reason" doctrine, the
court declared the ordinance invalid as to lot 4. However,

relying on the ordinance's severability clause, the court:
left intact the annexation of lots 1, 2 and 3. The city"
appeals. We will state additional facts as we discuss the

issues.

THE LAW OF ANNEXATION GENERALLY
[1]

. This is a direct annexation case. Direct annexation
can be initiated in various ways. See sec. 66.021(2)
Stats. Where, as here, no electors reside in the area pro-
posed for annexation, the annexation petition must be
signed by "the owners of one-half of the land in area
within such territory, or. . . the owners of one-half of the
real property in assessed value within such territory.”
Section 66.021(2)(a)2. The town concedes that the
annexation petition satisfied all statutory requirements.

[2, 3]

Upon judicial review, the courts may not inquire
into the wisdom of an annexation ordinance or deter-
mine whether it is in the best interest of the parties to
the proceeding or of the public. Town of Pleasant Prairie
v. City of Kenosha, 75 Wis. 2d 322, 327, 249 N.W.2d 581,
585 (1977). These matters are inherently legislative and
not judicial in character. Id. However, mere compliance
with statutory procedures does not insulate an annexa-

tion ordinance from judicial review. Assuming that the
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rescribed procedures have been followed in the adop-
on of an annexation ordinance, the ordinance may nev-
ertheless be invalidated if it is arbitrary and capricious
r an abuse of the municipality's discretion. See Town of
Mt. Pleasant v. City of Racine, 28 Wis. 2d 519, 524, 137
N.W.2d 656, 660 (1965); see also Town of Lyons v. City
of Lake Geneva, 56 Wis. 2d 331, 337, 202 N.W.2d 228,
9232 (1972).

[4]

In making this assessment, the reviewing court
looks to the doctrine known as the "rule of reason.”
Pleasant Prairie, 75 Wis. 2d at 326-27, 249 N.W.2d at
584. To pass muster under the rule of reason, the annex-
ation must satisfy three requirements: (1) exclusions and
irregularities in boundary lines must not be the result of
arbitrariness; (2) some reasonable present or demonstra-
ble future need for the annexed property must be shown;
and (3) no other factors must exist which would consti-
tute an abuse of discretion on the part of the municipal-
ity. Id. at 327, 249 N.W.2d at 584-85.

[5] _

When challenged under the rule of reason, an
annexation ordinance, like all legislative enactments in
general, enjoys a presumption of validity, id. at 327, 249
N.W.2d at 585, and the burden of proving the ordinance
arbitrary and capricious, and therefore an abuse of
municipal discretion, rests with the party so claiming.
Mt. Pleasant, 28 Wis. 2d at 526, 137 N.W.2d at 661.
[6].

The third prong under the "rule of reason” test—the
- abuse of discretion inquiry—is subject to the standard of
review applied to fact finding. See Town of Medary v.
City of La Crosse, 88 Wis. 2d 101, 124, 277 N.W.2d 310,
321 (Ct. App. 1979). From this we conclude that the
other two inquiries under the "rule of reason"
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test~-arbitrariness as to boundaries and the showing of g

present or future need for the annexed property—are

also fact inquiries. We will not reverse factual findings

by a trial court unless such are clearly erroneous. See

Noll v. Dimiceli's, Inc., 115 Wis. 2d 641, 643, 340

N.W.2d 575, 577 (Ct. App. 1983); sec. 805.17(2), Stats. |
- [7]

However, the application of established facts to a
legal standard is a question of law. Nottelson v. DILHR,
94 Wis. 2d 106, 115-16, 287 N.W.2d 763, 768 (1980).
Here the legal standard is whether the annexing author-
ity acted arbitrarily and capriciously. This ultimate
determination, we conclude, presents a question of law.
As to such matters, we are not required to defer to the
trial court's conclusion. Great Lakes Trucking Co., Inc.
v. Black, 165 Wis. 2d 162, 168, 477 N.W.2d 65, 67 (Ct.
App. 1991).

THE TRIAL COURT'S RULING

The trial court concluded that the city's annexation
of the PDQ property violated the rule of reason. The
court based this conclusion upon its findings that:

it was the city which influenced the inclusion of said
lands, and . . . no reasonable need for such inclusion
exists.

The city contests both findings on appeal.

ARBITRARINESS
[8, 9]

Under the rule of reason, the boundaries of an:
annexation may not contain irregularities and exclusions

which establish arbitrariness. Town of Medary, 88 Wis.

2d at 114, 277 N.W.2d at 317. The issue of arbitrary
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gundary-drawing generally arises when landowners or
lectors opposed to annexation are excluded from the
roposed area so as to ensure the success of the annexa-
on. Id. at 114-15, 277 N. W-.2d at 317. However, certain
trategic inclusions of property can also result in the
awing of an arbitrary boundary.2 See Town of Wauke-
ha v. City of Waukesha, 58 Wis. 2d 525, 532, 206
1.W.2d 585, 588 (1973).
[10]
" To survive judicial scrutiny under the "arbitrary
oundary” prong of the rule of reason, the annexed area
ust meet two conditions: it must be an "unexceptional”
hape, and the city must not be a petitioner.? Town of

H

20n the other hand, the mere inclusion of nonconsenting
property owners does not serve to automatically invalidate an
annexation. See Town of Pleasant Prairie v. City of Kenosha, 75
lis. 2d 322, 343, 249 N.W.2d 581, 592 (1977). Nonconsenting
roperty owners can be included in an annexation: to ensure the
annexatlon s success provided that the conditions of the rule of
cason are met.

= 30ne of the city's arguments is based upon its misunder-
tanding of this rule. The city contends that it was error for the
‘irial court to have applied the "arbitrary boundary” prong
ecause a "threshold . . . finding of 'irregularities’ in boundary
lines is necessary" for it to do so. The law, however, is that the
oundaries of an annexed area will not be scrutinized for arbitrar-
ess where the annexed area is an unexceptional shape, and the
ity is not a petitioner. Thus, even where the shape of the bound-
ary lines is unexceptional, a challenge can be made that the city
/s effectively the petitioner. This is such a case.

addition, the requirement as to "unexceptional share” is not
ithout exception. There are some circumstances in which the
hape of an annexed parcel's boundaries are so "irregular” in
hape, that shape alone—apart from any consideration of
hether the city was acting as a petitioner—can serve to invali-
date the annexation crdinance. See Town of Medary v. City of La
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Medary, 88 Wis. 2d at 115, 277 N.W.2d at 317. Th
general rule is that where direct annexation proceedingg
are initiated by the property owners, rather than the
annexing municipality itself, the latter is not to be:
charged with arbitrary action in drawing the boundary
lines. See id. :

[11]

However, where the annexing municipality is shown -
to be the real controlling influence in the annexation’
proceedings, it effectively assumes the role of a peti- .
tioner. Pleasant Prairie, 75 Wis. 2d at 339-40, 249
N.W.2d at 591. "Influencing" the proceedings, in this -
context, means more than providing mere technical
assistance or recommendations to the petition signers,
see id. at 340, 249 N.W.2d at 591; rather, it means con-
duct by which the annexing authority dominates the
petitioners so as to have effectively selected the’
boundaries.

The trial court wrote and found as follows:

+ [12]
- These findings are supported by the evidence and
upport the tral court's ultimate finding that the
jty—not the petitioners—determined and drew the
oundaries for the area sought to be annexed.* These
dings (and the evidence upon which they are pre-
sed) do not support the city's claim that its actions
s-a-vis the petitioners were merely advisory. See
leasant Prairie, 75 Wis. 2d at 340, 249 N.W.2d at 591;
ee-also Town of Waukesha, 58 Wis. 2d at 530, 206
.W.2d at 587. Rather, the trial court in effect deter-
mined that the city dominated the petitioners on the
atter of boundaries such that the city was properly
harged with selecting the boundaries. See Pleasant
airie, 75 Wis. 2d at 340, 249 N.W.2d at 591.

[13]
. In Pleasant Prairie, the supreme court stated:
There is no evidence in the record to show that . . . the
ecision on what land should be included {in the annexa-
ion] was not made by the [petitioners].” Id. {Emphasis
idded.) That statement cannot be made here. The evi-
ence, in fact, is to the contrary. The trial court's finding
hat the annexation ordinance, as applied to the PDQ
roperty, fails the first prong of the rule of reason is not
Jearly erroneous. We affirm the court's finding. As such,
he legal conclusion follows that the city acted
arbitrarily. ,
. In light of this holding, we need not necessarily
ove to the trial court's further finding that the city did
ot demonstrate any reasonable present or future need
or the PDQ property. Nonetheless, we choose to do so.

[The petitioners] sought annexation to the City of
Menasha in order to obtain city services. They
sought help in developing their petition from agents
or employees of the city. The owners had no interest
in including property other than that owned by them,
and the boundary line for property to be included in
their Petition was developed by agents or employees
of the city . . .. Here, the Petitioners cared only about
making sure their developed property was annexed.
Those owners did not draw the boundary lines that
made up the total annexzation.

Crosse, 88 Wis. 2d 101, 115-186, 277 N.W.2d 310, 317 (1979). The
shape of the boundary, as it pertains to this prong of the rule of
reason, is not at issue here. Hence we address only the question of
whether the city was effectively acting as the petitioner in this -
case. :

- 4These findings are also supported by the fact that the PDQ
roperty had been the subject of an earlier annexation which was
verturned upon judicial review.
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On this question, the trial court correctly noted that
inclusion of the PDQ property was not necessary to sat

isfy any contiguity requirements because lots 1, 2 and 3.

were already contiguous to the city. See Pleasant Prai-
rie, 75 Wis. 2d at 340, 249 N.W.2d at 591. The court also

observed that the ordinance itself recited that the basic
need for the annexation was to provide city services to:
the undeveloped land along Appleton Street. The court:
appropriately noted that the PDQ property was a devel-
oped commercial site and that lots 1, 2 and 3 were the .
only undeveloped land in the annexation territory. The

court also noted that other "need-related" evidence trav-
eled only to the undeveloped lots, not the developed lot 4

The only evidence arguably supporting need was a-

letter from the city engineer who opined that the annex-
ation of the PDQ property would make "engineerin

easier in terms of assessing future improvements . . .."

However, the trial court noted that the evidence revealed
no plans for such future improvements.
[14, 15]

We recognize that if the annexing authority shows

any reasonable need for the annexation, the courts must

respect the legislative decision to annex. See City of -
Beloit v. Town of Beloit, 47 Wis. 2d 377, 390-91, 177
N.W.2d 361, 369 (1970). Nonetheless, the rule of reason
requires a showing of "demonstrable need." Id. at 391,
177 N.W.2d at 369. This requirement is not satisfied by -
showing that the territory sought for anmexation is

merely desirable, better than that already controlled, or
that a particular city will best be able to provide service

to the territory. Id. at 391, 177 N.W.2d at 369-70.
Absent such demonstrable need, the annexzation is, of |

necessity, arbitrary and capricious. Id. at 391, 177
N.W.2d at 369.

194

OFFICIAL WISCONSIN REPORTS
Court of Appeals

- [16

%—Ieri, the city engineer's opinion rests upon a pre-
ise not established. Moreover, it is a statement which
guably would apply to any lands near or adjacex_lt tothe
zisting boundaries of any annexing authority. We
affirm the trial court's finding that the evidence revealed
o reasonable present or demonstrable future need by
he city for the PDQ property.

SEVERABILITY

Next, the city claims that the trial court erred by
sing the severability clause in the annexation ordinance
_salvage the annexation of lots 1, 2 and 8. The city
gues that by severing the PDQ property, the court has
ffectively usurped a legislative function and fashioned a
different annexation than that enacted by the common
yuneil.

" The city seems to assume that this question bears
pon the substantive validity of the annexation. It does
ot. We have already upheld the trial court's ruling that
he annexation fails under the rule of reason. Thus, if the
ity is correct that the trial court could not sever, _the_n
he entire annexation falls. The city's appellate brief is
ot clear as to whether it anticipates this possible result
f its argument.

- [17]

. Regardless, we deem the issue waived. Although th.e
own initially sought to have the entire ordinance invali-
dated, it modified this stance in its trial court reply brief,
asking that the trial court, in the alternative, detach the
DQ property from the annexation. We would not
invoke waiver against the city on this basis alone since
he town first raised the prospect of severability via its
trial court reply brief. However, following the court's
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aﬁnexed and who would face the prospect of detachment
ithout having been heard in this matter.
. . By the Court.—dJudgment affirmed.

written decision, the city brought a motion for reconsid-
eration which the court addressed. While this motion
quarreled with the boundaries resulting from the court's
decision, the city did not argue, as it does on appeal, that
the court was without authority to salvage a portion of
the annexation based on the severability clause in the
ordinance.

Thus, we are faced with a situation where the city
failed to bring the error alleged on appeal to the trial
court's attention. The city never gave the court an
opportunity to address the claimed error and to correct it
if necessary. This procedure frustrates one of the funda-
mental principles underlying the waiver rule. See Air
Wis., Inc. v. North Cent. Airlines, Inc., 98 Wis. 2d 301,
311, 296 N.W.2d 749, 753 (1980).

[18]

Although waiver is a rule of judicial administration
which does not absolutely prohibit us from reviewing an
issue, the general rule is that matters not brought to the
attention of the trial court will not be reviewed on
appeal. Wirth v. Ehly, 93 Wis. 2d 433, 444, 287 N.W.2d
140, 145-46 (1980). On balance, we choose to invoke
waiver against the city. The city had the opportunity to
ask the court to reconsider its severability ruling. It did
not do so. Moreover, as we have noted, the city's appel-
late brief suggests that it may not have considered the
full ramifications of its severability argument. In addi-
tion, the city points to nothing about the resultant
annexation which offends any annexation principles or
considerations. Finally, we are propetly mindful of the
interests of the petitioners whose properties stand
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