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duct of the litigation; when such agreement is made:

- .. and notice thereof given to the opposite party or his
or her attorney, no settlement or adjustment of the. .
action may be valid as against the lien so created,.
provided the agreement for fees i is falr and reason—
able. (Emphasm added )

[6-9] .

However thls statute does not create an attorney
lien on settlement proceeds in absence of a contractus
lien given by the client. Rather, this statute mere]
enables a client to give the attorney a contractual lie
that, under certain conditions, must be satisfied ou
the settlement proceeds. One of the conditions is the
the fee agreement must be fair and reason
Another condition is that the contract. that created th
lien still be in force at the time the settlement is p
cured. If the attorney breaches the contract the
created the lien, sec. 757.36, Stats., does not create a
alternate lien on the settlement proceeds. We theref:
conclude that the trial court correctly denied McBrid
clalm for a lien on the settlement proceeds

By the Court—J udgment affirmed. -
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(Also reported 501 N.W.2d 49)

Appeal and Error § 632*—statutory interpretation—
questions of law—de novo review.

Issue of statutory interpretation is question of law that
‘court of appeals reviews de novo.

:'Statutes §211*—construotlon—amblguity—use of
- legislative history.

Wisconsin courts have long looked to legislative hlstory of
_ _mb:guous statutes when construing them.

tTowns § 4*—annexation—creation of town lslands—
statutory prohibition.

‘Statute relating to annexation of town islands is to be inter-
preted in accord with binding precedent in which court held
that to permit creation of town island because one border
Was natiral or man-made barrier rather than annexing
‘city's corporate boundary would frustrate legislature's goal
f prohibiting new town 1slands (Stats §§ 66.021(15),
: 752 41(2)).

-;Munxcipal Corporations §38*—annexation—crea-
- tlon of town islands—statutory prohibition.

“¥Petition to review denied.

See Callaghan's Wisconsin Digest, same topic and section number,
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Statute relating to annexation of town islands is to be inte Under statute prohibiting creation of functional town
preted in accord with binding precedent in which court he "'slands where portmn of town is cut off by no-access hlgh-
that to permit creation of town island because one bord “way and annexing municipality, court refused to limit prior
was natural or man-made barrier rather than annexir interpretation of statute defining functional town islands
city's corporate boundary would frustrate legislature's go ‘as occurring when either natural or man-made barriers,
of prohibiting new fown islands (Stats §§ 66. 021(15 mployed in conjunction with corporate boundaries, isolate
752.41(2)). . portion of town so that portion of town is cut off from
S N . S, . emainder of town for direct town serviceg, and if legisla-
Towns §4*—annexatlon—creatlon of town xslar_ld ure. did not agree with court's interpretation of statute

definition. : hen it was free to c!anfy statute (Stats § 66. 021(15))
Under statute prohibiting creation of functional t
islands, functional town islands occur when either nati A PE AL from a _}udgment of the circuit, court for

or man-made barriers, employed in conjunction with co
rate boundaries, isolate portion of town (8 ippewa county: RICHARD H. STAFFORD Judge.

66.021(15)). R ffirmed. -
k ) 2 : On. behalf of the defendant—appellant the cause

. Municipal- Corporations § 38*—annexation—cr submitted on the briefs of Fredenck w. Fzscher
tion of town 1sla!'1d.s.--deﬁmt10n. o v attorney of Eau Claire.
Under statute prohibiting creation of functional, On behalf of the plaintiff- respondent the cause
islands, functional town islands occur when either natu; submitted on the brief of Timothy D. Fenner, Edith
or man-made barriers, employed in conjunction with cor Merila of Axley Brynelson of Madison.,
rate boundaries, isolate portion of town . (8 ert Y o1y o
§ 66.021(15)). _ _ On behalf of the League of Wisconsin Mun1c1pa11-
. _ PO S e ‘an Amicus curiae brief was submitted by Curtis A.
Towns § 4*—annexation—creation of town island. tynski of Madison. - -
statutory prohibition—nonaccessible highwa On behalf of the Wisconsin Towns Assoc1at10n an
Under statute prohibiting creation of functional: to icus curiae brief was submitted by Richard J. Sta-
islands, where portion of town is cut off by no-access hlg 'man and Thomas W. Harnisch of Madlson
way and annexing municipality, court refused to limit pri

mterpretatlon of statute defining functional town isl :
as occurring when either natural or man-made barrier Before Cane, P J" LaRocque and Myse JJ

employed in conjunction with corporate boundaries, isol :
portion of town so that portion of town is cut off from CANE P J. The CIty Of Eau Claire appeals a cir-

remainder of town for direct town services, and if legisl b court Judgment invalidating its annexation of a
ture did not agree with court's interpretation of statu ion of the town of Hallie. The annexation plan was
then it was free to clarify statute (Stats § 66.021(15)). validated because it created a "functional town
and," prohibited by sec. 66.021(15), Stats. Eau Claire
gues that this court's previous opinion, Town of She-

gan v. City of Sheboygan, 168 Wis. 2d 268, 483
W 2d 306 (Ct. App. 1992), that used the "functional

Municipal Corporatlons §38*-—~annexat10n—cre
tion of town islands—statutory prohxb;tlo
nonaccessible highway.

*See Callaghan's Wisconsin Digest, same topic and section number
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gec. 66.021(15), Stats., provides, "After December 2,
73, no city or village may, by annexation, create a
n area which is completely surrounded by the city
village." In Sheboygan, we determined this portion
gec. 66.021(15) to be ambiguous and looked to the
slative intent before finding that the statute invali-
ed an annexation that created a portion of the town
Sheboygan bounded on' three sides by the city of
heboygan and on its remaining side by Lake
ichigan. ' :
In Sheboygan, we stated

town island" concept, should be reconsidered, and;:
the alternative, that the annexation in question d
not create a "functional town island." _We disagree' and
affirm the circuit court's judgment.
Eau Claire initiated a direct annexation in 1990
a petxtlon of property owners and electors, and enact
an ordinance annexing the territory in question. Th
annexation included territory of the town of Hall
lying to the northwest of U.S: Highway 53. See Appe
dix. nghway 53, a limited access highway, divides
remaining Halhe portion’ northwest: of the highway
from the remainder of the town: The subject annex
tion did not result in Eau Claire compléte
surrounding any part of the remaining town territor
However, the remaining town territory was. bound
on three sides by Eau Claire and on the remaining
by a highway that could not be accessed. The town fil
an action for declaratery judgment and other r
seeking a declaratlon that the annexatlon ordma
was invalid.”
- The 01rcu1t court found the remnant of the t
temtory to be "completely surrounded by the City wi
the exception of such portion thereof as is owned by t
State of Wisconsin and designated as U.S. Highway
53." The court first issued a decision stating that
annexation did not result in the creation of a tow
island contrary to sec. 66.021(15), Stats. Thereaft
the wake of a decision by this court in Sheboygan,:
circuit court granted Hallie's motion for reconsider
tion, reversed its earlier decision and determined t
annexation to-be invalid because it created a "fu
tlonal town island." : R
1 g :
" The sole appellate isaue is one of statutory- inte
pretation and is a question of law that we review
novo. Id. at 273, 483 N.W.24d at 308. The last senten

" 'We are satisfied that the leglslatwe intent of
the portion of sec. 66.021(15), Stats., under consid-
ration was to prohibit the creation of new town
“islands after the effective date of the statute. To
ermit the creation of a town island because one
‘border was a natural or man-made barrier rather

- than an annexing city's corporate boundary would -
frustrate the legislative intent. This is contrary to
‘the legislature's goal of prohzbitmg new town

_-at.276,- 483 N.W.2d at 309. We noted that "'{i]n
ty;_. . . a town island is created; a portion of the
;. . is isolated from direct town services such as
ce, fire, snow removal, road répair and ambulance
at 274, 483 N.W.2d at 308.

-Eau Claire first argues that we should recon51der
boygan. Sheboygan concluded that sec. 66.021(15),
tats., was enacted in response to the supreme court's
sion in Town of Waukechon v. City of Shawano, 53
2d 5938, 597, 193 N.W.2d 661, 663 (1972), a case
t-held a township may be divided into two or more
8 by annexation. Eau Claire argues that Sheboy-
“erroneously interpreted the legislative history
ind the statute, noting other case law, such as Town

394 395




OFFICIAL WISCONSIN REPORTS
Town of Hallie v. City of Eau Claire, 176 Wis. 24 391

OFFICIAL WISCONSIN REPORTS
Court of Appesls

of Fond du Lac v. City of Fond du Lac, 22 Wis, 2d 53 . The greatest defect of legislative history is its
illegitimacy. We are governed by laws, not by the .
‘intentions of legislators. As the Court said in 1844: . -
"The law as it passed is the will of the majority of -
_ both houses, and the only mode in which that will is
. -spoken is in the act itself. . . ." Aldridge v. Williams,
66.021(15) that did not become law) and Assemb] 3 How. 9, 24 (emphasis added). But not the least of
: y he defects of legislative history is its indetermi- _

nacy. If one were to search for an interpretive
technique that, on the whole, was more likely to -
bomn islands encirled complotly by the sumy e o iy e ld hardy tnda o
entity and was not intended to apply to annexat . Judge Harold Leventhal used to describe the : .
] .use of legislative history as the equivalent of enter-
et rent s énate I .ing a crowded cocktail party and looking over the ..
amendment that was not adopted, shows that the § ‘heads of the guests for one's friends. . . .
bgygan ‘analysis of the sec. 66.021(15) legislatj [3 " o _

The many-varied arguments regarding the legisla-
> history of sec. 66.021(15), Stats., by not only our
in Sheboygan and the city of Eau Claire, but also

consin. Municipalities, adds 1969 Senate Bill 554
1971 Senate Bill 35 to the fray. i :

[2] . Lo e

i in’ cou ' DR own of Hallie and the able amici on both sides of
hlstc:g:s:f? gf;’fucm;fl? S}::Z et longhlooked to 188151&_ is issue reinforce Justice Scalia's argument. How-
See Strong v g:'lo'mm Lalll;ses ‘2577391;]‘;:.0nstrumg_1;1_1 to extend Judge Levanthal's metaphor, having
N.W.2d 389, 305 (1956): State sx re ' Tillz 159, ;7 n the room the once-over and "found our friends," it
Trustees, 253 Wis. 371, 374, 34 N.W.2d 248, 250 (1 ould be erroneous, not to mention fickle, to again
State v. Maas, 246 Wis 159 162-65, 16 N.W 2( 1 40 eruse the crowd and re-choose. Therefore, we stand by
! ’ ’ ? e 0 r interpretation of sec. 66.021(15) in Sheboygan and

40.7-_08 (1944); see also Kelley Co. v._Mdrquardt,
Wis. 2d 234, 248, 493 N.W.2d 68, 74 (1992) (recor,
of legislative history). However, the numerous
ments made by the parties to this litigation: evide
the tenuous nature of legislative history analysis,

tlcg Scalia has repeatedly warned of over-reliance o1
legislative history. Recently, in Conroy v. Aniskoff,
91-1353, 1993 WL89113, slip op. at 5 (U.S. Me. Ma;
1993) (Scalia, J, concurring), he wrote: o

follow it as the binding precedent that it is. See sec.
72.41(2), Stats.

- 5, 6]

Next, Eau Claire argues that much of Sheboygan is
cta. Sheboygan extended the meaning of sec,
-021(15) to a prohibition of "functional town islands."
These occur when either natural or man-made barri-
, employed in conjunction with corporate
undaries, isolate a portion of the town. Sheboygan,

W
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168 Wis. 2d at 276, 483 N.W.2d at 309. Eau Clair  Aner
argues, in turn, that the operation of sec. 66.021(15 .
Stats., should be limited either (1) to instances where E .
lakes, rivers and the political boundaries of the anne 4 7

ing entity result in a "town island," (2) to instance
where natural borders and political boundaries of th
annexing entity do so, or at least (3) to instances wher,
natural borders, state and county lines, and politica
boundaries of the annexing entity doso. . '
[7,81.. . . e T s
No distinction of substance, however, exist
between the situation before us, where a portion of th
town is cut off by a no-access highway and the anne ,
ing municipality, and the situation in Sheboygan ER— Y
where a portion of the town was cut off by Lake Michi
gan and the annexing municipality. The same factor
are at work. A portion of the fown is, for all practi
purposes, cut off from the remainder of the town fo
direct town services. In order to provide town servi
one must traverse through the annexing entity in or
to go from one portion of the town to another. This
the rule of sec. 66.021(15), Stats., as establishe
Sheboygan. If the legislature does not agree with ou
interpretation of sec. 66.021(15), then it is of cours
free to clarify the statute. .~ . .~ .
By the Court—Judgment affirmed.

}\\éﬁm‘i’f*"r

SLALE 1M WILES

LEGEND :
_ PROPOSED ANNEXATIC

: ENDICATES PRESENT EARU

CLAIRTE CITY LIMITS LINE.L TBESE LANDS BEING PART OF SEC. 35,
T2BN, #%W, AND SEC. 34, T2BR, RIM.

INDLCATES LANDS PROPOSED LOCAKNTED TN THE TOWM OF HALLIE,

TO BE ANHEXED TO THE CITY CHIPPEWA COURTY, WISCOKSIH.

OF EAU CL}\IRE.‘ X . o, 1
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