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Ter StaTe 5x REL. Towy or Horrawn and another, Appel-
lants, vs. LammEezrs and others, Respondents.

May 21—Tune 20, 1901.
February I—Februory 18, 1902.

Municipal corporations: Villages: Incorporation ;S’tdtutes: Popula-

tion: Blection: Ballots: Certifi i
Biec : : cate of inspectors: i :
Constitutiongl Hmitations, ? Fresumptions:

1. Under sec. 854, Stats. 1898 (providing that any part of any to
or towns, not less than one-half sguare mile in arvea and Wli
111c1m.19d in any viilage and all Iying in the same eount hl'mh
contain a resident Dpopulation of not less than 300 or zir,n‘:r ;ct
of gny to.w_n or towns, not less than one square ,mile in ;th:
and 1?ot inctuded in any village and lying in two adjoini .
counties, “and which shall contain a reéident popu]a.tioj fm?f;:
least 400 Persons to every square mile thereof,” may, 0]111 ?3012-
flia.nce‘ with ch. 40, Stats, 1898, hecome incorporated’as a vil-
age), it was attempted to incorporate a portion of a town of
about t_WO sdoare miles, situated entirely within one con f?
and havi_ng & resident population numbering 317. Held tﬁ 3I’cr
the @od}fyiﬂg clause guoted relates only to situations ‘;vhea
the te.)rrltory sought to be incorporated lieg in two adjoini .
counties, and it appearing that Dbopulation, in number ]a,ud I'lg
proporti?n to the guantity of land reguired, was found u o
the territory sought to be incorporated th(’e demands of the
statute had been complied with, ’ = ofthe

2. In such case the fact that there are no restrictions a8 to densit
of population, where the territory is wholly in one count LY
yond. t.he required 300, does not make the act void withii’ the-
?rov-lswns of sec. 3, art, XTI, Const., giving the power and m. I‘e
1¥1g it the duty of the legisltature to provide for the incor o
tr.on of cities and villages, and restricting its i DOI:&'
diveonooy power_ in certain

3. In proceedings to incorporate certain territory into a villa it
a,ppea,ljed from the certificate of the inspectors of the elei(:,io1
that mm?t'y-one votes were cast by the electors of the territor "
The certificate further found and determined that upon a i,
vass of the votes cast, eighty ballots were given bx: the ua!‘cﬁarg
electors resident in such territory, forty-four of whigh vor
in favor of incorporation. Held, in the absence of any shozvvrgre
to the conirary, that it will be presumed that the exces lﬂi
votes over eighty were iillegal and were broperly rejected 0
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4. In such case the majority of the ballots, necessary under sec.
865, Stats. 1298, to.determine the question of incorporation,
must be comstrued to mean the majority of legal ballots cast
on the guestion of incorporation.

5. The power to incorporate territory as a village under said sec.
854 is limited to such territory as is a village in fact, with a
reasonabiy compact cenier or nucleus of population, and not a
mere agricultural community, If terrifory beyond the thickly
settled limits is included, such territory must reasonably pos-
gess some natural connection with and adaptability to village
purposes, and seem reasonably necessary for future growth and
development. So constrized such section does not confiiet with
sec. 3, art, X1, Const. empowering the legislature to provide for
the organization of eities and villages, nor with sec. 23, art.
IV, providing that the legislature shall establish buf one sys-
tem of town and county government which shall be as nearly

unitorm as possible:
Cassopay, C. T, dissenis,
Appran from an order of the eirenit court for Bheboygan
county: Mromasr Krrwaw, Cireuit Judge. Affirmed.
Action to determine the validity of the incorporation of the
village of Cedar Grove, Sheboygan county, Wisconsin. The
proceedings for incorporation were taken under secs, 854~
866, Stats. 1898, having been instituted in November, 1899,
The territory attempted to be incorporated comprised a por-
tion of the town of Holland, sbout two square miles, is situ-
ated entirely within Sheboygan county, and has a population
numbering 317. The grounds upon which the action is based
are that the petition for incorporation did not show that the
territory sought to be incorporated contained a resident popu-
lation of 400 persons ‘to the square mile, and that the certifi-
cate of the inspectors who presided at the election to deter-
mine the question of incorporation does not show that the ma-
jority of the ballots given at the meeting, had thereon the
word “Yes,” as required by see. 865. The facts relating to
this last contention are as follows: The certificate filed,
among other things, states:
“That, as such inspectors and clerk of sueh meeting or
election, they cansed a correct poll list of such qualified clect-
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018 resident in such territory as voted or exercised the fran-
chise at the election so held on that day to be made, and that.
the following named qualified electors, resident in such terri-
tory, voted by ballot having thereon the word ‘Yes' or the
word ‘No.” ”?

Then follows a list of ninety-one names. The cer‘tiﬁcato
then continues: . :
“That after the closing of the polls of said meeting or elee-

tion at four o’clock in the afterncon, and upon the canvass of
the ballots thrown or given at such meeting or election being

made by the inspectors and clerk thereof, it was found, ascer- |

tained, and determined by said inspectors and elerk that there
were eighty ballots given or thrown at such meeting or elec-
tion, by qualified electors, resident in such territory ; that a
majority, forty-four, of the ballots so given or thrown at
sueh mecting or election had thereon the word “Yes,” and that
thirty-six of the ballots, a minority of the ballots so given or
thrown at such meeting or election, had thereon the word
(NO.J »?

The complaint set out the different steps taken in relation
to the incorporation, and concluded with a prayer that the
defendants be ousted from the offices they claimed to hold, and
that the village be declared unlawful. The defendants united
in a demurrer based upon the ground that the complaint did
not, state facts sufficient to constitute a ecause of action, which
wasg sustained. The relators bring this appeal.

For the appellants there was a brief by Timlin, Glicksman
cﬂ Conway, and oral argument by W. H. Timlin. To the
point that the incorporation was invalid was cited, People ex
rel. Johnson v. Whitney's Point, 32 Hum, 508; State ex rel.
Crow v. Fleming, 147 Mo, 1; 2 Spelling,‘ Extr. Relief,
§8 17981800 ; State ew rel. Ross v. Somerb ,» 42 Minn. 55;
People ex rel. Aity. Gen. v. Stanford, 77 Qal 360; People
ex rel. Schindler v. Flint, 64 Cal. 49 ; People ex rel. Marshall
v. Ravenswood, H. C. & W. J. B. Co. 20 Barb. 518; People
ex rel. Weber v, Spring Valley, 129 TIL 169; People ex rel.
Cooney v. Peoria, 166 I 517; New Orleans D. R. Co. . v.
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Louisiana, 180 U. 8. 320; Stale ex rel. Summers ». Uridid,
37 Neb. 871; People ex rel. Roeser v. Gartland, 75 Mich.
143; Territory v. Armstrong, 6 Dak. 226; 1 Dill. Mun.
Corp. (4th ed.), § 894; State ex rel. Loy v. Mote, 48 Neh.
683 ; sec. 8466, Stats. 1898; Siale ex rel. Wood v. Baker,
38 Wis. T1.

Simon Gillen, for the respondents.

The following opinions were filed June 20, 1901:

Barpzew, J. Two reasons are urged why the order ap-
pealed from should be reversed: (1) .The territory sought
to be incorporated does not contain the requisite population;
(2) it does not appear that a majority of the ballots given at
the meeting of the electors to determine the question of incor-
poration had thereon the word “Yes,” as required by sec. 865,
Stats, 1898,

1. A determination of the first proposition ealls for a
construction of sec. 854, which reads as follows:

“Any part of any town or towns, not less than one half
square mile in area and not included in any village and all
lying in the same county, which shall contain a resident popu-
lation of not less than three hundred persons thereon, or any
part of any town or towns, not less than one square mile in
area and not included in any village and lying in two adjoin-
ing counties and which shall contain a resident population
of at least four hundred persons to every square mile thereof,
may, upon compliance with the conditions of this chapter,
become incorporated as a village . . .

The theory of relators’ counsel is that a fair construction
of the section requires that there should be at least 300 per-
sons on each half square mile of territory incorporated, or
that there must be at least 400 persons to every square mile
thereof. To secure this construction, he insists that the
words “and which shall contain a resident population of at

least four hundred persons to every square mile thereof”
Vor. 118 —26 '




402 SUPREME COURT OF WISCONSIN. [Fzs.

State ex rel, Holland v, Lammers, 113 Wis, 308,

constitute a modifying clause, and relate to and modify both
disjunctive parts of the subject. e admits the general rule
that a qualifying or limiting clause in a statute is o be re-
ferred to the next preceding antecedent, but he insists that to
do so in this case would violate the evident purpose of the
legislature. DBlack, Interpretation of Laws, 150. We are

not convinced that the situation demands any such foreed .

and unnatural construction. The section as a whole seems
plain and easy of interprefation. We will not attempt to de-
fend the legislative policy therein expressed. It may be that
it would have been wiser to have placed a limit upon the
amount of territory that might be included in the proposed
corporation, and to have enacted more definite limitations as
to density of population therein; but we cannot say that the
failure to do so viclates any provision of the constitution, or
renders the law so unreasonable as to be void. The constitu-
tion gives the power and makes it the duty of the legislature
to provide for the incorporation of cities and villages, and to
restrict their power in certain directions (sec. 3, art. XI),
but it does not attempt to preseribe any limitations as to size
or density of population. Regulations in that vegard rest
with the legislative branch of the government, and generally
the courts must accept its will as manifested in statutes en-
acted covering the subject. A brief discussion of thiz sub-
ject may be found in Smith v. Sherry, 50 Wis. 210, which
holds that the territory of such organizations must be con-
tiguons. Turning now to the statute under consideration, we
find that the legislature has said that any part of any town or
towns lying in the same county, not less than one-half square
mile in area, may be organized or become incorporated -as a
village, provided it shall contain not less than 300 persons
thereon. ILf the territory lies in two adjoining counties, then
it must be not less than one mile square in area, and contain
a resident population of at least 400 persons to every squarve
mile. The fact that there are no restrictions as to density of
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population as to territory wholly contained in one county,
beyond .the required 300, does not make the act void, al-
though it may be sufficient to impeach the legislative policy
in the minds of its critics. We are unable to find any sup-
port to the theory contended for in the history of this legis-
lation, or by reference to see. 861, That section merely ve-
quires the court to be satisfied that the population, “in num-
ber and in proportion to quantity of land therein required”
by sec. 854, is found upon the territory sought to be incorpo-
rated. He so found in this case, and thus the demands of
the law have been met.

2. Counsel for the relators assumes that, becanse the-cer-
tificate of the inspectors recites that ninety-one votes were
cast by the electors of the distriet, the subsequent finding that
only forty-four ballots had thereon the word “Yes” shows
affirmatively that the majority required by see. 865 were not
in favor of incorporation.. This, however, is not a fair con-
struction of the certificate. The first statement is but a reei-
tation of the number of voters who ‘exercised the privilege
of voting. That which follows is the finding and determina-
tion of the inspectors upon the canvass of the votes cast.
They definitely find that eighty votes were cast, forty-foiur
of which were in favor of incorporation. In absence of alle-
gation to the contrary, we must assume that the excess of
votes over eighty were rejected for some valid reason. The
law makes the regulations applicable to the election of town
officers and the canvass of votes at a town mesting apply to
such an clection. If any of the ballots cast were illegal, as
where several are folded together, it was their duty to reject
them. The presumption is that they performed their duty
according to law. So, when they found and determined that
there were only eighty ballots cast, we must assume that the
excess were illegal and properly rejected. The finding must
provail over the recitation of fact, and the integriiy of the
election be sustained, unless impeached upon some legal
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grounds, The majority of the ballots necessary under sec.
865 to determine the question of incorporation must be con-
strued to mean the majority of the legal ballots cast on the
proposition. Such was long ago established as the rule at the
election of officers (State ex rel, Holden v. Tierney, 23 Wis.
430), and nothing is apparent in the section veferred to to
indicate that a different rule should be applied to the situa-
tion under consideration. The majority required is not of
those who vote or attempt to vote, buf a majority of the legal
ballots cast, as shown by the canvass of the inspectors. - The
record showing such majority to be in favor of the project of
Incorporation, it must stand until overturned or impeached
in a proper way.
By the Court.—The order appealed from is affirmed.

Cassopay, C. J. Sec. 854, Stats. 1898, is copied into the
opinion of my brother Barngry in this ease. That section
is a literal copy of sec. 7, ch. 287, Taws of 1897, Tt provides
for the incorporation of two classes of villages; the first con-
taining “not less than one-half square mile in area .
and all lying in the same county,” and the second containing
“not less than one square mile in avea . . . and lying
in two adjoining eounties.” The precise question presented
is whether the words which follow relate back and qualify
the first class as well as the second class. Such qualifying
words are as follows:

“And which shall contain a resident population of at
least four hundred persons to every square mile thereof, may,
upon compliance with the conditions of this chapter, become
incorporated as a village,” ete.

Unless it does so relate back to the frst class, it is obvious
that, by the terms of that section, the only limitation on the
area of a village where all the torritory is situated in the
same county is that it shall not be less than half g square
mile, and the only condition as to population is that it shall
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contain not less than 800 resident population. In other
words, if it contains 300 resident population, it may inclnde
any number of square miles of territory, provided only that
such ferritory is all included in the same county. Such an
absurd result should not be sanctioned wnless the language
of the statute imperatively requires it. Tf the language of the
statute is fairly open to construction, then the words “a resi-
dent population of at least 400 persons to every square mile
thereof”” should apply to the first clags, where the territory is
all in the same county, as well as to the sccond class, where
the territory is “in two adjoining counties.” Certainly the
reason for the one is just as persuasive as it is for the other.
It is a cardinal rule of construction that words are to be in-
terpreted with reference to the general scope and object of
the statute. Thus, it has been held by the highest court in
England:

“Where the main object and intention of a statute are
clear, it must not be reduced to a nullity by the draftsman’s
unskillfulness or ignorance of law, except in the case of neces-
sity or the absolute intractability of the langunage used.”
Salimon v. Duncombe, 11 App. Cas. 627, followed in Manito-
woe Co. v. Truman, 91 Wis. 123 Some L. Co. v. Lincoln Co.
110 Wis. 286 ; State v. Shove, 96 Wis. 9.

In this last case the language of a leading case in New
York (Coster v. Lorillard, 14 Wend. 297) is quoted, as fol-
lows:

“In construing statutes, the usual and proper mode is to
ascertain the intention of the legislature from the language
they have used, connected with the state of the law on the
same subject anferior {o the passage of the statute. When
the courts know for what particular mischief the legislature
intended to provide a remedy, it is their duty so to construe
the statute as most effectually to suppress the mischief and
advanee the remedy.” :

So it was held in this state thirty years ago:

“The true rule for the construction of statutes is to look
to the whole and every part of the statute, and the apparent -




406 SUPREME COURT OF WISCONSIN. [Fes.

State ex rel. Holland v. Lammers, 113 Wis, 398,

intention derived from the whole, to the subject-matter, to
the effects and consequences, and to the reason and spirit of
the-law, and thus to ascertain the trne meaning of the legis-
Tature, thongh the meaning so ascertained may sometimes
conflict with the literal sense of the words.” Harrington v.

Smitk, 28 Wis. 438, followed in Stale ex rel. Heiden v. Ryan,
99 Wis. 128. ' ’

“Where the intent of a statute is manifest, effect should be-
given to that, rather than to the letter.” Haenize v. Howe,
28 Wis. 203.

So it is said to be “a fundamental rule in the construction
of statutes so to interpret their language, if possible, as to
give them some force and effect; and, where the construction,
is elliptieal, the words which are obviously necessary to com-
plete the sense will be supplied.” Nichols v. Halliday, 27
Wis. 408. _

By examining the prior legislation on the subjeet, and
keeping in mind the object thereby sought o be atiained,
the construction of the statute in question wounld seem to be
very plain. For many years there was no authority to incor-
porate a. village upon territory of two adjoining counties.
Thus, the statutes of 1849 declared :

“Any part of any town or towns, not included within any

incorporated village, and containing a resident population of
not less than three hundred persons, and if it shall inelude
within its boundaries a territory of more than one square mile
in extent, containing a resident population of at the rate of
not less than three hundred persons to every square mile of
territory ineluded within such boundaries, may be incorpo-
rated as a village under the provisions of this chapter.” See.
1, ch. 52, B, S, 1849, -

The same section was carried forward into the Revised
Statutes of 1858 (ch. 70, sec. 1). The statute of 1872 pro-
vided that no village should be incorporated which contained
less than five hundred resident population, and that if it
should include within its boundaries a territory of more than
one square mile, then it should contain “a resident popula-
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tion of not less than three hundred persons to every square
mile of territory included within such boundaries.” Sec. 1,
ch. 188, Laws of 1872. The revision of 1878 declared:

“Any part of any town or towns not less than one square
mile in area, and not included in any village, and all lying in
the same county, which shall contain a resident population
of at least five hundred persons, and not less than three hun-
dred persons to every square mile thereof, may . . . be-
come incorporated as a village,” ete. Sec. 854, R. 8. 1878.

Tn 1880 that section was amended so as to read:

“Any part of any town or towns not less than one square
mile in area and not included in any village, and lying in
the same county, or in fwo adjoining counties, which shall
contain a resident population of at least four hundred per-
sons, and not less than three hundred persons to every square
mile thereof, may . . . become incorporated as a vil-
lage,” ete. Sec. 1, ch. 208, Laws of 1880.

That was the first atéempt to authorize the incorporation of
a village “in two adjoining counties.” In the following year
the legislature professed to amend that section by striking out
the words “one square mile,” and inserting in place thereof
the words “one-half square mile,” but added “so that said
section will read as follows” (sec. 854):

“Any part of any town or towns not less than one-half
square mile in area, and not ineluded in any village, and all
lying in the same county, which shall contain a resident popu-
lation of not less than three hundred persons thercon, may

become incorporated as a village,” ete. Ch. 92,

’ E[Jax'vs of 1881.

Whether that operated to repeal the former statute on the
subject, not therein re-enacted, it is unnecessary here to de-
termine, since it is obvious that by sec. 7, ch. 287, Laws of
1897, the legislature intended to revive, re-enact, and con-
tinue all the essential provisions of sce. 854, R. 8. 1878, as
amended by ch. 203, Laws of 1880. Truc it allowed a village
of “not less than omehalf square mile in area,” where the
territory was all in the same county, instead of “one square
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mile,” but it revived and continued the authority to incorpo-
1'ajce a village “not less than one square mile in area !
Z.Iymg in two adjoining counties.” In the et of 1880 thert;
18 no room for doubt but that the qualifying words, “which
shall contain a resident population of at least four ’hundred
persons, gnd not Jess than three hundred persons fo ever
‘s{g;/uare wnl? z:fhe*reof,” applied not only to a proposed V’illagz
in two adjoining counties,” but alse to a proposed village in
one county, Why should not the qualifying words fou;d in
sec. 7, c‘h. 287, Laws of 1897, “which shall contain f;. resident
po.pulatlon of at least four hundred persons to every square
mile thereof,” also apply to a proposed village‘wholly in one
oounty, as well as to a proposed village “in two adjoining
cf?u.ntles” ¢ The words, “may, upon compliance with the cona?
ditions of this chapter, becomo incorporated as a village,”

which immediately follow, certainly do relate back to a pro-

p.osed Vl:llage wholly in one county, as well as to a proposed
village in two adjoining counties. The reason for holding

that such qualifying words do relate back to a proposed vil- -

Igge in one county is equally potent, True, the arrangement
of the words employed, and the punctnation, are not as well
caleulated to secure such construction as tiley might have
been. But punctuation is not to be regarded in construing

a statute. Browne v. Twurner, 174 Mase. 150 ; In re Gyger's

Esic}te, 65 Pa. St. 311. Tu this last case it was held:

n construing a statute, the plain, co in

o > COMUMON-8ense interpre-
tation of the words should he adhered to, rather than to a g I
refined technieal rules of grammar.” e

See, also, Sedgwick, Construction of Stat. & Const. Law‘

(2d ed.), 225.

£< A ‘
The correct rule of interpretation is,” said Mr. Justice

—‘E)VIAYNE, speaking for_the whole court, “that, if divers statutes

1Eadat:3 to the same thing, they ought all to be taken into con--

fils ];315111;10]11 11}_ (ionstlilumg any one of them; and it is an estah
ed rule of iaw that all acts in pari materig o .
", 3 3 t

together, as if they were one law. If g thing czit;)iggtf ailgeg
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subsequent statute be within the reason of a former statute,
it shall be taken to be within the meaning of that statute;
and, if it can be gathered from a subsequent statute in pari
materia what meaning the legislature attached to the words
of a former statute, they will amount to a legislative declara-
tion of its meaning, and will govern the construction of the
first statute.” U. S. v. Freeman, 3 How. 564, 565.
Tn another case in the same volume it is held:

“In affirmative statutes, such parts of the prior as may be
incorporated into the subsequent statute, as consistent with
it, must be considered in foree.” Dawiess v. Fairbawrn, 3
How. 636.

Tn this state the rule seems to be well settled that where a
statute has heen repealed, and then wholly or partially ve-
enacted, such re-enacted portion of the statute will be re-
garded as a continunation of the old statute. Fullerfon v.
Spring, 3 Wis. 667; Leude v. . & N. W. RB. Co. 33 Wis.
640 ; (lentz v. State, 38 Wis. 549; Scheftels v. Tabert, 46
Wis. 439 ; Gilkey v. Cook, 60 Wis. 133 ; State ex rel. Roches-
ter v. Board of Sup’rs of Racine Co. 70 Wis. 543 ; Cox v.
North Wisconsin L. Co. 82 Wis. 141. In view of the
several provisions of the statutes cited, it seems to me to
be in violation of the rules of construciion quoted to hold
that a village may be created with a resident population of
.onty 800 persons, scattered over several square miles of terri-
tory, provided it is all in one county, but, if the territory is
in two adjoining ecounties, then it must “contain a resident

population of at least four hundred persons to every square
male thereof.”” But there is another reason why sec. 854, Stats.
1898, should be construed as I have contended ; and that is
that see. 14, ch. 287, Laws of 1897, copied into sec. 861,
‘Btats. 1898, provides:

“If the court, after such hearing, shall be satisfied of the
-eorrectness of any such survey or resurvey and census, that

all the requirements of the statutes have been complied with,
.and that such terrifory as.is proposed to be ineluded con-
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tained, at th_e time such census was fir
Tfel fzgﬁgatfjog’? m number and in pa's;;{‘tsz?sfg ﬁ?iﬁ?ﬁfﬁj
of land herewn required wn see. 7 [sec. 864, Stats. 18987 of
i act, it shall make an order declaring that such territor
shall be an incorporated village,” cte, v
. Sueh.language is appropriate when applied to a proposed
village in 1:;wo adjoining counties, but is without si(rniﬁgfln(;e
when applied to a proposed village with one, two bthreec or
more square miles of territory, all Situate:i in’the s;me-
county, as construed by the majority of the court; but Withj
the‘ qualifying words, “which shall contain a resi(f,ient oL~
Iation o,f at least four hundred persons fo every Sguarepﬂ'ile-
thereof,” apphied to such proposed village, situated wholly in
one county, it 'is significant and harmonions. T

A motion for a rehearing was granted September 24, 1901, -
and the cause was re-argued February 1, 1902 - N

For the appellants there was a brief’ by i;imlin (licks-
man & Conway, and oral argument hy W. I, Tﬂlmlia;' fglcs—;'
Gontend‘ed, iﬁ?ter alig, that sec 3, art. XI, Const t;llien ?ISZ:
1(33(‘)111]1(;(3'&1011 Wlt-h.SE!C. 23, art. TV, thereof, prohibits {zhe legiala-
ure from ena,ctl;mg any law wherchy, without any distinetio
based on density of population or other substantial b s
of cl.asmﬁc_ation, the inhabitants of any area may at will
remain under the town government or come in 1{ :11 o
V1l‘Iage government. C. & N. W. Ry. Co. v Oﬁl;vjr t};{‘;’
:Egls.‘ 189. , Enterwfés@ v. State ex rel. Alfy. G’en 290JFia
D‘;, State ex rel. Shumway v. Bennett, 29 Mich. 451 : 1
. 0; .Iliﬁm.lgogp.l(%lf e(c}l.), §1183; Fleta, Lib. 6, Cap. fil; .

. Litt. N . Com. 115; K

U. 8. 684; Russell v. Detroit ﬂf;t?;’].@eéisuC’iorggnﬁ'lclig |
ﬁé()’? 1, Borough o;.c West Philadelphia, 5 Wz;tts &, S 2;11:
S;}of‘ey,qOonst.f ]':.Hn. (5t]1' ed.), 78 (notes 2, 8), -210. 211f :

ate 6"7’ rel, Childs v, Minnetonka, 57 Minn. 596 SI; t ,
rel. Ohilds v. Fridiey Pork, 61 Minn. 146 - Sta‘te e 7 ! ‘j; .
mond v. Dimond, 44 Neb. 154 ; State ex '.:el. Loy i Tﬂ?ote aZLS:
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Neb. 688; Page v. Allen, 98 Am. Dec. 272; State ex rel.
T Valle v. Sauk Co. 62 Wis. 376 ; Rooney v. Milwaukee Co.
40 Wis. 23; State ow rel. McCurdy v. Tappan, 29 Wis. 6643
State ex rel. Walsh v. Dousman, 28 Wis. 541; State ex rel.
Keenan v. Milwaukee Co. 25 Wis. 339 ; Slate ex rel. Peck v.
Riordan, 24 Wis. 484 ; Stale e rel. Atty. Gen. v. Boyd, 19
Nev. 43: Singleton v. Bureka Co. 22 Nev. 911; Bloss ».
Tewis, 109 Cal. 4935 McClesky v. State, 4 Tex. Civ. App.
399 ; County Comm’rs v. Bladensburg, 51 Md. 465 ; State v.
Eidson, 76 Tex. 302 ; Judd v. State, 62 8. W. Rep. 543.

For the respondents there was a brief by Simon Gillen,
attorney, and Burr W. Jones, of counsel, and oral argument
by Mr. Gillen and Mr. Jones. :

The following opinions were filed February 18, 1902:

Barpery, J. A rehearing of this action was oranted, and
the argument was limited to the question of the constitution-
ality of sec. 854, Stats. 1898. Under the construction we
have given this section, “any part of any town or towns” not
less than one-half squave mile in area, not included in any
village, Iying all in the same county, and having a resident
population of not less than 300 persons thereon, may become
incorporated. The law, as thus construed, is attacked, be-
cause sec. 3, art. X1, of the constitution, declaring that “it
shall be the duty of the legislature, and they are hereby em-
powered to provide for the organization of cities and incor-
porated villages,” taken in connection with see. 28, art. TV,
which provides that “the legislature ghall establish but ome
system of town and county covernment, which shall be as
nearly uniform as possible,” prohibits the legislature from
enacting a law whereby, without any distinetion based on
density of population or other substantial basis of classifica-

tion, the inhabitants of any arca may at will remain under
town government or come in nnder village government. The
argument of this question has been both interesting and
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did not intend a violation of the organic law. The presump-
tion is that the law-making body acted with integrity, and.
with a just desive to keep within the restrictions of the con-
stitution. The law in question is not attacked for what it
contains, but rather for what it does not contain, Its alleged
infirmity rests upon the fact that it fails to contain certain
limitations, which, if there, would prevent the infraction of
the constitutional rule as to uniformity of town government.
As observed, the section authorizing the organization of cities-
and villages contains no mandate requiring any limitation as.
to size or density of population. Undoubtedly, when the con-
stitution was formed, its makers had in mind the three po-
litical subdivisions existing in the older sections of the coun-
try—towns, cities, and villages. It is true that in popular-
parlance these words had a somewhat indefinite meaning;.
especially so as to towns and villages. This fact is fully
illustrated in the opinion of Mr. Justice Brapruy in Town of
Enfield v. Jordan, 119 U. 8. 680. But we need not hesitate
or be misled by that fact. We may refer to the constitution
itself to ascertain the scheme of government had in mind by
its framers, and also seek aid from such collateral sources as-
are deemed helpful in that regard. It is a fact of common
knowledge that very many of the members of our constitu-
tional convention were from New Ingland and New York.
Tn those states the town was the political unit of territory-
into which the county was subdivided, and a mere inspection
of the constitution demonstrates that where the word “town™
is used therein it was used with reference to this idea. The-
word “city” undoubtedly refers to a municipal corporation
of the larger class, somewhat densely populated, governed by
its mayor and board of aldermen, with other officers having:
special functions. A “village” means an assemblage of
houses less than a city, but nevertheless urban or semi-urban
in its character, and having a density of population greater-
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than can usually be found in rural distriets. A very common
definition of a village found in the books is as follows:
“Any small assemblage of houses, for dwelling or business,
or both, in the country, whether sitnated upon regularly laid
out streets and alleys or not.” 171, (ent. B. (. v. Williams,
27 T1L 48,
A note to the case of People v. MeCune (Utah), 35 L. R.

A. 896, collects the cases on what constitutes a village, and
may be consulted with profit. Seo State ex rel. Childs .
Minnetonka, 57 Minn, 526. Assuming that the framers of the
constitution had these ideas in mind when th
was framed, we must also assume that when
passed a law in obedience thereto for the creation and organi-
zation of cities and villages such law must be interpreted and
applied according to those ideas, unless a contrary intent
plainly appears. In other words, if the Iaw contains no restric-
tions upon the size or density of population of the territory
sought to be incorporated, a restriction must be implied from
the name of the corporation and the purpose for which it is to
be ereated. When the law says that any district containing g
population of 1,500 or over may

become incorporated as a
city, it means that any district having the ordinary and usnal

characteristics of a eity may thus become incorporated. Who

at instrument
the legislature

are empowered fo create such corporations ? The inhabitants -

of a territory which has the attributes and characteristics of
urban settlements. What may they incorporate? A city,
with such territory as is distinetly urban in charact,
such adjacent lands as are naturally connected with,
. reasonably appurtenant and necessary for future g
view of the surroundings and civeumstances of location and
prospects of future prosperity. The same limitations must
bo held to apply to the incorporation of villages. The exi-
gencies of the sitnation will not permit any very fine lines to
be drawn., Under the law in question the territor

y seeking
incorporation as a village must he harmonions with the idea

er, with
and are
owth, in
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of what a village actually is. Tt may not include large areas

of rural or agrieultural lands, sparsely settled, or widely dis-

tributed. If may only include the setth.ad .portion,—tﬁhit 1_51
the part having the distinctive characteristics O-ZE a Vil t]ice;nd
with such additions as have a natural conmection Wl f, ane
seem reasonably appurtenant and mnecessary for, u:tt'u‘T
orowth. Just where the line should be drawn as to cut mz
:ﬂf additional territory may be difficult to de.tel‘mme. .It mlils.‘
depend largely upon the location, -surrmmdmgs, and 1r§m§ mie
ate prospeets of each particular village. I-n absenjze 0 i ie .
expression of the legislative will, the question b‘eco,mi:‘s o
fact to be determined in each case as .the question ans(;zsk- K
is insigted, however, that the boundaries ‘o‘f guch corpctlna ;013)1
are a question to be determined by the leg1slature., an ’ ?0 i
the courts. This may be true as to such nunieipali 1{15 a
have been created by special enactmem}. So, also, 1f. theteg-lb:
lature had provided that cities and villages proposing {))11218
corporate under general laws should be empowered to 1em :11 ged
territory lying beyond their actual borders to any ];1)1:,35010 o
limit, it may be that in the clear abuse of th.e power 1-1;\7 1,Bd
be the duty of the court to respect the 1eg19',lz?twe wi ‘z.ta 1
hold an ineorporation including such .H.ddlthn&l territory
valid. See Washburn v. Oshkosh, 60 Wis. 453. DBut, z(tis ;;fe
construe the law, no such power has been granted, an ei
question before us is whether or 1ot the attempted'e]g?po;“;,
tion of the village of Cedar Grove 1s rfaa'sonably wit 11; ‘.e_
Jaw and the constitution. This is a judicial, and not ai eTgls
Jative, inquiry. See Hwing v. State ex rel. P?llacr'g,,g g ] eg.
172 ; State ex rel. Ohilds v. anetonkr?, 57.M1n-n. 526; 8. E;
95 L. R. A. 785, and note. With the 1mphed. llmitat%ons ‘\7'\71
have mentioned surrounding each attempt to mcorp?d ate Vlt:
lages under the general law, it may be up]:.leld a8 & va 11 telsat.(}zl .
ment, and impervious to the attack upon it that it violate:
constitutional rule of uniformity of town government. l
Our attention has been called to the case of People ez rel.
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Shumway v. Bennett, 29 Mich, 451, which held an act relat-
ing to the incorporation of villages unconstitutional for the
reason that it delegated to private citizens the legislative

function of fixing boundaries and compelling the incorpora- '

(=}
out any opportunity for a hearing. We have no criticism of

the result of the case, but do not subscribe to the proposition
that the legislature may not, within reasonable limits, dele-
gate to the inhabitants of g proposed city or village the right
to fix the boundaries to be incorporated in the first instance.
Where the legislature enacts a general law for the incorpora-
tion of such municipalities, and even fixes minimum and
maximum limits, the right to determine the area to be in-
cluded in a given incorporation must rest with the inhabit-
ants perforce of the sitnation. We get but Iittle assistance
from decisions in other states, because the laws being con-
strued vary, and the decisions often turn upon the exact word-
ing of the law under consideration. Tn State ez rel. Childs v.
Minnetonka, 57 Minn, 526, the statute permitted “any dis-
trict, sections or parts of sections which have been platted into
lots and blocks, also the lands adjacent thereto, said
territory containing a resident population of not less than 175,
may become incorporated as g village.” The corporation at-
tacked contained nearly thirty square miles. The court held
that the act did not authorize the incorporation of large -
tracts of rural territory having no natural eonnection with
any village and no adaptability to village purposes. This
case was followed by State ex rel. Ohilds v. Fridley Parl,
61 Minn, 146, wherein the incorporation of g village includ-
Ing more than fifteen square miles, much of it being agricul-
tural lands, was held void. In St Paul . I, Co. ». Sand- .
stone, T3 Minn. 225, the point that the statute was unconsti- -
tutional because legislative funetions were delegated to the
petitioners, who wero authorized under the statute to take
the initiative, was directly overruled. Tt was held that the

tion of separate villages and intervening farming lands with-
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gtatute did not econfer diseretion upen the p.etitioners' aﬂ]:;l-
trarily to determine what territory should b?. included in t .t?
village. So here we hold that the power to %nc?r_?orate ten}I
tory as a village under sec. 854, Sta.ts..1898, is ]'1m1tedIto suet
territory as possesses the characteristics menticned. It mus‘
be a village in fact, with a reasonably c::)mpact center or nu
cleus of population, and not a mere ag?lcylt?r?hl commumt);;
If territory beyond the thickly settled limits is included, sue
territory ought reasonably to possess some naturgl coamectmrf
with and adaptability to village purposes, and seem reasoIn
ably to be necessary for future growth and de‘velopment. n
absence of some specific legislation regulating -the.mattei
more closely, the courts must meet and d.ete-rmme in eac
piven case the fact of whether these restrictions ha,ve- beele
overstepped. In this case the territory sought f:o be .1nc(;1-
porated covers two square miles, and has over 309 mhablj;an 8.
The former opinion shows the grounds upon which th_e incor-
poration was attacked. A demurrer to the complaint w?s
gustained by the court below and affirmed here. The og.y
question left open on this rehearing is the one we have dis-
cussed and decided adversely to the apPeﬂant. The (::rfder
appealed from is affirmed, and the cause is remanded for fur-
ther proceedings according to law,
By the Court.—So ordered.

Cassopay, C. J. Upon the former he?aring:z; of this cas§ ¥
respectfully dissented from the construction given to the statj
ute in question by my brethren, and gave my reasons at con
siderable length. Had the statute been 'construed. as, in dmy
judgment, it should have been, no que.stzon-as to its vali 1{];y
could have arisen. Since the construction given by my bre.t -
ren must prevail, I am foreed to dissent from t!:te cfonclus1on
now reached, as being repugnant to the constitutional pro-
visions cited in the opinion of my brother BarpreN. With

Vor, 118 —27 :
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that construction, the parts of several towns “all lying in the
same county,” and which may comprise several square miles
of territory, with only 800 inhabitants, may be incorporated
into a village, while a very much less amount of adjoining
territory, containing a very much greater number of inhabit-
ants, may remain a town. In the case at bar more than two
gquare miles of territory, containing only 817 inhabitanis, is
allowed to become an incorporated village. In my judg-
ment, the constitutional objection is not obviated by assum-
ing or leaving it open for proof that the inhabitants may be
mostly in a small part of the territory, leaving the balance
with very few, if any, inhabitants. I am unwilling to sub-
seribe to the proposition that such an extensive amount of
territory, with few, if any, inhabitants, may become incor-
porated as a part of a village with only 300 or 817 inhabit-
ants. Nor am T willing to subscribe to the proposition that
the constitutionality of the statute turns upon the faet, to
be determined by a court or jury, whether snch 800 inhab-
itants are clustered npon a small portion of the territory, or
scattered throughout its whole extent. The result of such a
ruling will very likely be that a corporation may be held
to be valid in one jurisdietion and void in another jurisdic-
tion, where the facts are substantially the same. Instead of

settling the question, presented, it seems to me that the de-

cigion unsettles the law, and opens the door for endless liti-
gation,
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Arxens, Plaintiff in error, vs. Trm Srats, Defendant in
erTor.
Hurerw, Plaintiff in error, vs. Samm, Defendant in error.
Hovr, Plaintifl in ervor, va. Same, Defendant in error.

Februory I—February 18, 1908,
Stdte ez rel. Durner v. Huegin, 110 Wis. 189, followed.

Error to review a judgment of the municipal eourt of Mil-
waukee county: Gzmo. W. Burwzrr, Judge. Affirmed.

Andrew J. Aikens and others were convieted of violating
Stats. 1808, sec. 4466a. Each of the plaintiffs in error sued
out his proper writ to review a judgment of the municipal
court of Milwaukee county, adjudging him guilty of having
committed an offense by violating see. 4466¢, Stats. 1898,
ag charged in the information. The sufliciency of the com-
plaint upon which the plaintiffs in exrror were originally
charged and brought before a magistrate for their prelim-
inary examination, and the constitutionality of sec. 4466a,
were considered by this ecourt and sustained on a review of
habeas corpus proesedings on writs of error; the causes
being reported in 110 Wis. 189. On such review there was
no question but that the complaint fully satisfied the statute.
It was challenged, and the statute as well, on constitutional
grounds. After such decision the causes were remanded for
further proceedings according to law, whereupon an informa-
tion was duly filed, charging the accused persons in all re-
spects substantially as in the complaint, which had been
passed upon as aforesaid. Upon being duly arraigned upon
such information, Andrew J. Aikens and Albert Huegin
separately filed pleas admitting the charge made against
them, but insisting that the same did not constitute a crim-
inal offense, asigning in support thereof the same reasons as
those formerly urged and passed upon by this court as afore-
said. Melvin A. Hoyt, being duly arraigned upon the in-




