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DAY believe that this misconduct is more serious and
would suspend the license to practice law of defendant
for a pe‘riod_-of ninety days.? ‘Justice BRUCE F. BEILFUSS
takes no part. Since the court i evenly divided, the
court settles on the discipline of a severe reprimand, -

By the Court.—It is ordered. and ‘adjudged that the
defendant is severely reprimanded for his misconduct as

a lawyer,; and the defendant shall pay the costs of these -

p-roceedings nq?;_exceeding $1,600, to be paid on or before
six months from thig order, R

- BEILFUSS, J., took no part.

TOWN OF LAFAYETTE, Appellant, V. CITY. oF CHIPPEWA

; __FALL_S, Rgsp_ondent. [Case No. 113.] _ .

TowN oF HALLIE, Appellant, v. CITY OF CHIPPEWA FALLS
Respondent. [Case No. 114.] | -

Nos.- 113, 114 (1974). Argued octobér 27, 1975 —
R - Decided November 25,1975,
..., (Alsoreported in 235 N. W. 2d 435.)
1. th_ieipa_.l ; corpcr‘r}ition_s;-;fAnhexation of: st—ate. -Ian&s- to city—-;
Exclusion of msﬁt’ution residents asg eIectors—-Presumptioﬁ

of validity. :

In a challenge by two towns to a’ city ordinance e‘m.nem;n.':
state owned lands to-the city, trial court determination’ tha%
. residents of an. institution for the care of mentally deficient
persons: were. inder guardianship and not qualified electors—
.a‘nd thgrefore that the petition for direet annexation had heén
s;_g_ge;_i by a majority of gueh electors residing in the territory
.—'_—_(_:afnn_oj: ]qe reversed unless contréry to the greaf 'Wéighf
and clear preponderance of the evidence, with the burden of
. overturning the ordinance’s presumption of validity upon the

chg,]lenging‘ parties. pp. 617-619, g

¥ State v, Hartman (1972), 54 Wis, 24 47, 194 N. W. 24 653, .
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2.

Statutes—Guardian and ward—Sec. 880.01, Stats., definition

of guardian—Application not mandatory in sec. 6.03 (1) (a).
The statutory definition of guardian in see. 880.01, Stats,
does mnot. necessarily ‘apply to see. 6.08 (1) {a), concerning
the qualification of electors, since the definitions in sec.
880.01 are prefaced by the phrase “[f]or the purpose of this
chapter,” and a court therefore need not accept such defini-
tions in its interpretation of a-statute not within the chapter.
p. 619, : :

Mental health—Guardian and ward—Residents of state institu-
tions under guardianship of state. Sl
Consistent with the recognized - dietionary - definition of
guardian—a person lawfully vested with the power and
charged with the duty of caring for the person and property
of another who for some reason of status or defect of age,
understanding or self-control is considered incapable of ad-
ministering hiz own affairs—the trial court correctly com-
cluded that rvesidents of a state institution for the care
of mentally deficient persons were under the gmardianship
" of the state. pp. 619, 620. I
Elections—Qualification of voters—Exclusion of persons non
compos mentis—Capacity te understand elective question as
deferminative criterion, o
The phrase “non compos mentis” as used in the electors’
statute, sec. 6.03 (1), Stats., and in art. III, sec. 2, Wisconsin
Congtitution, is a generic term which includes mental deficien-
" gy as well as insanity, and the constitutional and statutory
provisions intend that persons who are mentally incapable
of knowing or understanding the nature and objective of the
elective question should not be eligible to vote. pp. 620, 621,

Mental healih—Hospitalization under ch. 51—Presumption of
incompetency—Insufficiency of rebuiting evidence.

Trial judge's conclusion that evidence adduced atb the hearing
—testimony by residents of the institution for the mentally
deficient that they had either attended a votetr’s school or
actually voted and by a psychologist that all such witnesses
were intellectually capable to understand voting with the
proper ifistruction—was insufficient to rebut the staiutory
preswmption of incompetency raised by hospitalization under
ch. 5%.-in light of his cbservation of the witnesses was nob
contrary to the great weight and clear preponderance of the
evidence. pp. 622, 623. -
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6.

Evidence—Competency of mental institution residents—Physi<
cian-patient privilege—Confidentiality of medical files,

Appellants were not deprived of the opportunity to establish

the.. competence of individual' institution residents by the

... trial eourt’s concern over the confidentiality of their private

7.

medical files and the refusal of the psychologist to testify
as to the competence of individual residents, since such
medical records were privileged: under sec. $05.04, Stats., of
‘the Evidence Code. pp. 623, 624,

‘Munieipal corporations—Annexation—Rule of reason-—Criteria.
Under the rule of reason applicable in determining the validity
of annexations: (1)} Exclusions and irregularities in boundary
lines must not- be the result of arbitrariness; (2) some
reagonable’ present or demonstrable future need for the an-
nexed property must be shown; and (3) no other factors must
exist which constitute an abuse of discretion, with the failure
to satisfy any one of the requirements rendemng' the annexa-
tion invalid. - pp. 624, 625,

Municipal corporatinns—Annexétinn-—-Rule of reason—Require-
ment of need for the annexation—Factors considered.

" In determining whether a need existed for a challenged
annexation; -a- court considers such factors as: (1) A sub-
stantial increase in population; (2) a need for additional area
_for the construction of homes or businesses; {8) a need for
additional area to aeccommodate present or reasonably an-
ticipated growth of the municipality; and (4) the extension
“of police, fire, sanitary or other municipal services to sub-
stantial numbérs of residents of adjacent areas, with a show-
ing of any reasonable need satisfying the reguirement without
regard for what the court believes {0 be in the partles best
interests. p. 626.

Municipal carporai;lons—-——-Annexatlon——Absence ‘of need shown
" by annexing municipality. .

Where the evidence indicated that: (1) The state lands to be
annexed could not be used by the city for residential or busi-

" ness construction or be developed by the city in any way;

(2) considerable land within the city was available for ex-
pansion; and (3) the city would be able to exercise little
or mo control over the state mental institution fo be annexed,
no need was shown by the city for annexation of the state
owned lands, the city’s only advantage being increaged shared
tax benefits under secs. 79.01 and 79.02, Stats. pp. 626628,

25]

AUGUST TERM, 1975. 613

Town of Lafayette v. City of Chippewa Falls, 70 Wis. 2d 610.

10, Municipal corporations—Annexations—Rule of reason—Need

11.

12.

13.

factor—Not always suitable to annexations requested by

subject area—Undue inflzence criteria. _
The factors deemed relevant to establishing need in an annex-
abion instituted by the annexing city may not be suited fo the
situation where the ordinanece iz adopted at the request of
the electors of the subject atea, such as where the annexed
territory is state owned property by its nature not suitable
for city needs and uses, and in such cases.the public policy
of favoring orderly growth of urban areas and preventing
the irrational addition of territory is furthered by assuring
that the annexation request was not the result’ of undue
influence by the annexing municipality. pp. 628, 629. .

Municipal corporations—Annexation—Rule of reason—Benefits
to annexed territory as satisfying need factor. : '
‘Abundant benefits to the state from. the annexation under
review, including the provision of police, fire and solid
waste disposal services and library and recreational facilities
satisfied the need factor of the rule of reason, since absent
unfair inducement or pressures upon the petitioners for amnex-
ation, a showing of benefits to the annexed land can be con-
sidered on the question of need.under the rule of reason.

Dp. 629, 630.

‘Municipal - corporations— Amnexation—Rule of rezson—Finan-

cial benefits to city one of several factors to be considered.
An inerease in revenue to the annexing. city is but one of
several factors to be considered in determining whether an
annexation satisfies the rule of reason, and an objecting fown
may not deprive the residents of an annexed area of the
benefite of the annexing city merely bedause the annexation
would deprive the town of refunded taxes, an annexation solely

. for revenue purposes being invalid only where objected to

in the territory to be annexed. p. 630.

Municipal corporations—Annexation—Encouragenient by city

as not constituting undue pressure—Rule of reason satisfied.
Although the city strongly encouraged the state to petition
for annexation of the territory containing the rnental institu-
tion, the city at no time threatened to withdraw services to the
institution and in no other way pressired the state into
petitioning for annexation; hence, the annexation:was. not
the product of undue influence and in all aspecis satisfied
the rule of reason., pp. 630, 631,
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APPEALS from judgments of the circuit court for Chip-
pewa county: ROBERT F, PFIFFNER Circuit Judge. Ajf-
firmed.

These are actions for declaratory judgments.

The towns of Hallie and Lafayette, located in Chip-
pewa county, commenced separate actions in the circuit
court for that county secking judgments invalidating an
annexation ordinance adopted by the ¢ity of ‘Chippews,
Falls. The challenged ordinance annexed only gstate
owned lands. The facilities of Northern Wisconsin
Colony and Training School, an institution for the care,
custody and training of mentally deficient persons, were
located on these lands. Prior to annexation, the land
wag located partly in the town of Lafayette and partly in
the town of Hallie. The ac’mons were consohdated for
trial and appeal.

Robert Halbleib, who was mayor of Chippewa Falls
durlng the relevant time period between July, 197 1, and
September, 1972, contacted Arthur. Nelgon, superin-
tendent of Northern Colony and Training School, some-
time in July of 1971, and asked him if he would care to
discuss the future of the colony. Halbleib stated that he
was prompled to initiate these discussions because of
uncertainty as to state plans for the continued operation
of the colony. This uncertainty resulted in part from
inconsistent. actions on the part of the. state which in-
volved the sale of certain agricultural land of the colony
and, at the same time, the remodelmg and construotlon
of buildings.

_The initial meeting between city and state officials wag
held on August 4, 1971, in Halbleib’s office. Among thoge
representing the state at this meeting were Nelson and
Francis Powers, the administrator of the division of
busmess management for the state department of health
&' social services; During the meetmg various items were
discussed, including the matter of annexation. However,
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the discussion concerning annexatlon was mformal and
of a general nature.

Correspondence between the mayor and representatives
of the department indicated an increased interest in the
possibility of annexation following the August 4th meet-
ing. By letter to Powers on November 11; 1971, Halbleib
expressed his feeling that annexation Would be beneficial
to the colony because of the services which the city could
offer. He also indicated that the future of the.colony
was an-important factor to be considered in planning
for the future of the city. Initial correspondence by and
between officials representing the state indicated a desire
to avoid becoming involved in any dispute which might
develop between the city and the towns over the matter
of annexation:. Nelson met with Charles Alexander,
chairman of the town of Hallie, on August 19, 1971
Alexander stated at frial, however, that he had no prior
knowledge of the city’s plans for annexation. At Nelson’s
meeting with Ernest Miller, chairman of the town of
Lafayette, on September 1, 1971, Mlller was expressly
opposed to the city’s plans for annexation. o

‘The possibility of annexation was more fully dlsoussed
at a second meeting in Halbleib’s office on February 17,
1972. Superintendent Nelson, by letter to Powers on
April 10, 1972, recommended that “serious -congideration
should be given to the matter of annexation™ despite the
“possibility of embroilment” in a dispute between the
city and the towns, The major factors which prompted
this recommendation were the guarantee of more reliable
fire protection and the availability of more competitive
bids for solid waste disposal. Wilbur J. Schmidt, secre-
tary of the department of health & social services, by a
memiorandum directed to the health & social services
board, outlined the pros’ and cons of annexation and
recommended that annexation of the colony to the city
be authorized. That recommendation was approved by
the board on May 24, 1972,



616 SUPREME COURT OF WISCONSIN. [Nov.

Town of Lafayette v. City. of Chippews Falls, 70 Wis. 2d 610

On August 1, 1972, a petiti i
» & petition for direct annexati
all the state-owned land of Northern Colony loca;gg Srf

both the towns of Hallie and Lafayette was filed with the .

;312:13:; l?efs ((l)l;iggev&;a f‘alls. };Phe petition contained the sig=
| electors who were employees of -
or adult residents of. their famili g State
amilies residing on th
l\Lc;I.':_herp. Colony ‘grounds.. Wilbur Schmidt signed thg
Ee'cl é(;n;l on-behalf of the state as owner pursuanﬁ to
pat.ie t. 0.(2), Stats.! I?Ton’e of the approximately 1,400
pat d;Jn ts at iilb_he‘ colony signed the petition nor were ’any
coue . 0 do- so In response to the petition, the city
co nzl I.'o,.t‘-.G'hlppewa Falls unanimously enacted an an-
Wi?ciahlon ordlnglnce on September 5, 1972. The ordinance.
1en was published on September 6th. ann .
. annexed all of
th; }11\? orthem- C'olony lands to the city of ,Chippéwa- Fa}li’.
. .e ann_e;;a'tlop Qrdina_nce resulted in the creation o:E:'
iv;fo ;slands W_:}fﬂhlﬂ the new b_(ju'ndaries of the eity. One
;ainpaxasfﬁ;rttof thé town of Lafayette and thé‘.bthér
\ "t ot the town of Hallie, None of the f ctors
in the Hallic islaind and 14 in the  four electory
| and in the Lafayette igland wer
asked to sign the petition, It wag stipulated_that noh:

would have consented to the annexation. -
Ij?:ddltlonal facts will be stated in the opinion. .. .
, 01& the appellants there were joint briefs by‘FmU}céﬁ
Tft:ﬂgq Sezame of Cadott for the town of Lafayette and
o d([)? (725;)1103 & Blacktof Eau Claire for the town of Hallic.
argumen ’
o oral . by R@fssel:l R Falkenberg and - John
© For the respondent-thef Was a bri & oral arge.
7 e was a brief and oral arcu-
ment by B. James Colbert, Chippewa, Falls city attorney.

1 924,40 Easements: annexatic ' .
=20 LaSements;  annexation. . {2) Flver O -
i : N such .
;Zﬁi?;fim;n’ departiment’ and agency may Detiﬁonyor Eoinb(i)a?d"
property zr and on behalf of the state as the owner of » ﬁ
perty: to annex or detach the same or any part or psuttz;'
-parts

thereof to or from an adjoining municipality,”
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_ BELFUss, J.  The plaintiff-towns contend. that the an-
nexation ordinance is invalid for two reasons: (1) The
majority of the qualified electors residing in the annexed
aren did not sign the petition as requoired for direct an-
nexation by sec. 66.021 (2) (a), Stats.; and (2) the an-
pexation was contrary to the rule of reason. SRS
... The plaintiffs argue that the trial court erred in con-
cluding that a majority of the electors regiding . at
Northern - Colony and Training School had gigned . the
petition for direct annexation as required by seec. 66.021
(2) (a), Stats.2 The general qualifications for electors
are set forth in sec. 6.02.3 Under see. 6.03, Stats. 19714

T Z%G6.021 Anmnexation of territory. . .. (2) METHODS OF AN-
NERATION. Territory contiguous to any ‘city or village may be
annexed thereto in the following ways: - - . SR

L. *(a) Direcl onnexation. A petition for direct annexation may be
filed with the city or village clerk signed by: o _
_“1, A majority of the electors residing in guch territory and
cither ‘s. the owners of one-half of the land in avea within such
territory, or b. the owners of one-half of the real property in
gesessed value within such territory; or a o

. w9 Tf no. electors reside in such ‘ferriory, by a. the owners
of one-half of the land in area within such territory, or b. the
owners of one-half of the real property in asgessed value within
such territory.” = L S '

. 3 96,02 Qualifications, general. (1) Every United States. citizen
age 18 or older who has resided in this state for 6 months. pre-
ceding any election and who has resided in an election district or
Award for 10 days before any election where he offers to vote is an
eligible elector. . -

. %(2). Any United Stabes citizen age 18 °or older who has resided
ijn this state for 6 months preceding any election, but who has
not resided in the election district or ward for 10 _days. preceding
any election iz entitled to vote In the election in the -election
district or ward within this state where he was last a gqualified
elector., .. . R B . ‘ . o
| “(3). Any United States citizen age 18 or older who has resided
in this state for 6 months preceding any election, but who moves
within this state after registration cloges ghall vote ab his
old ward if otherwise qualified, or he may vote in the new
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persons who are “ander guardianship, non compos mentis,
or insane” are disqualified from voting. None of the
patient-residents at Northern Colony signed the petition
for direct annexation. - Gk . Co

Twenty-four individuals who were patient-residents of
Northern Colony at the time the petition was eirculated
testified at the trial, Their testimony indicated, and the
trial court found, that all met the age and residence
requirements for an elector and that none were under
a court-appointed guardianship at that time. The plain-
tiffs dispute the trial court’s finding of fact that none
of those who testified at the trial and none of the other
regidents who met the age and residence requirements at
the time the petition was circulated “were capable of
managing themselvesg or their affairs_ by virtue of their

mental deficiency, and all were non compos-mentis and

under the gnardianship of the State of Wisconsin.” _

_An annexation ordinance is presumed valid and the
party aftacking or. challenging it bBears the burden of
proving it invalid.® The trial court’s finding of fact that
the patient-residents of Northern Colony: were under
guardianshp and non compos mentis, and therefore dis-
qualified as electors, cantiot be overturned unless it is

ward if* he can ‘comply ‘with the 10-day residence requirement
at the new address and complies with s. 6.55.” ' -

© % “6.08 Disqualification of  electors. - {1) The following" persony
shall not be - allowed to vote in any election and any* attempt
to vote shall be rejected. R

“(a) Any person under guardianship; ‘non: comipos: mentis, or
- “{b)Any pergon convicted of treason; felony or bribery; unless
his civil rights are restored. : el R SUEE
+#(2) No person shall be allowed to voba in any election in' which
he has made or become interested, directly or indirectly, in any
bet- or wager. depending upon the- result 'of the election.” . See
also: 'Wis. Const., art. III, sec, 2, . o -

5 Town of Menasha ». City of Menashe (1969); 42 Wis. 2d 719,
168 N: W. 2d 161; Mt Pleasent v. Racine (1966), 28 Wis. 24
619, 137 N. W. 2d 656,
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contrary to the great weight and clear preponderance of
the evidence.® o ‘ v

The term “guardianship” is not defined in ch. 6, Stats.
Plaintiffs contend that the definition of : the tert'n 11}
gec. 880,01 (3) should control. That section prov1§es.
C«gg0.0l Definitions. .. . .
«(8) ‘Guardian’ means one appointed by a.eourt to
have care, custody and control of the person of a minor

or an inecompetent or the managemgnt”of the estate of a
minor, an incompetent or a spendthrift.

Plaintiffs point out that none of the -’patient‘-residentg at
Northern Colony who testified at the trial were sulE)J}act
to a court-appointed guardian at the time:the pfztfmon
wag circulated. The trial court determined that it was
not hound by the definition of sec. 880.01 (3) and held
that the residents were under guardianship of the state.
The definitions contained in sec. 880.01, Stats., are
p'refaced by the provision “[f]Jor the purpose of this
chapter.”. - This court has held that where. a statutorx
definition is explicitly stated to apply “in this f:ll-apterf
it is not mandatory that a court accept tk'xe definition in
ita interpretation of a statute not within th'e chapter.
Paulsen. Lumber, Inc, v. Meyer (1970), 47 Wis. 2d 621,
177N, W.2d 884, . : y N
Where words used in a statute are mot specifically
defined they should be accorded their ordinary.and ac-
cepted meaning.? This meaning may be_'esi.:abhshed by
the definition contained in a recognized dictionary.® -

6 Town of Waudechon v. Shawane (1972), B3 Wis. 2d’593_, 193
N. W. 2d 661; City of Beloit v. Town of Beloit (19_70), 47 Wig, 24
377 177 N. W. 2d 361; Town of Menasha v, City of Menasha,

¥ .
UPTG. - e _ L L
5. 173’ See: State (Board of Regenis) v. Madison (1972}, ?5 Wis, 2d
427, 198 N. W. 2d 615; Snorek ». Boyle (1962), 18 Wis, 2d 202,
118 N. W. 24 132, o - o -

8 Bdelman ». State (1974), 62 Wis. 2d 613, 215 N. W. 2d 386;
Estate of Nottinghom (1970), 46 Wis, 2d. 580, 176 N. W. 2d

640,



620 SUPREME COURT OF WISCONSIN. [Nov.

Town of Lafayette v. City of Chippewa Falls, 70 Wis. 2d. 610,

. Black’s, -Law - Dictionory - (4th ed. 1951), defines
Guardian” at page 834 :; '
.“A . e . . _ . - :
guardian is a person lawfully invested with th
power, and charge’d with the duty, of taking care of thg
person and managing the property and rights of another
person, who, for some peculiarity of stetus, or defect of

age, understanding, or self-control, igs consid i
1di i ‘ ered in-
capable of admlmste,rmg his own affairs.”® - o

The Mental Health Act (ch. 51, Stats.), governs the
admission of persons to Northern Colony and Training
School. See. 51.002 (1) provides: :

" “Care and custody’ of committed person | \ny
d persons. (1) A

person committed under this chapier shall be co(m{‘nittgg

under the care and custody of a board established under

8, 51.42 or 51.437, or the department if the depart
finds such person to be a nonresident of this stg,l’c)zl:’ @ent

We agree with the trial court that the state, through
the appropriate board, is the guardian of those persons
under the commonly accepted and ordinary meaning of
that term, : : R
: Pers_ons who are non compos mentis or insane are, by
the terms:-of sec. 6.03 (1), Stats. 1971, and art. III,
sec-..'z- of the Wiseonsin Constitution, disqualified from.
voting, Neither term is defined in ch. 6, and no case
!ms b'een found which hag construed the cited provisions
in this-context.” This restriction upon the franchise right
is ‘apparently not' uncommon,; but it is generally- unclear
what the terms mean, See: 25 Am. Jur. 2d, Elections,
p. 777, sec. 89. One author has obsorved: ',

.. .'The lack of a definition in most tate statutes
makes it difficult to determine whether f:hse a;?d?l?)?tlgfﬁ
ig a_,_pphcable only to persong hospitalized in mental insti-
tutions, whether it extends only to those legally adjudged
incompetent, whether both classes are encompassed, or
whether the law is even broader and applies to any men-

9 8ee also: 89 Am, Jur. 2d, Guardian and Ward, . 21, sec. 19, -
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tally ill person, hospitalized or at large, adjudged incom-
petent or not.” Brackel & Rock, The Mentally Disabled
and the Laaw (Rev, ed. 1971), ch. 9, p. 308,

. Webster’s, New International Dictionary (3d ed.),
defines the terms as follows: : : L

pom cbmposmeﬂtis—[h Iit., hOt-having mastery ‘of
one’s mind]: not of sound mind: wholly lacking mental

capacity to understand the nafure, consequences, and
effect of a situation or transaction.” p. 15636 C

~ “ingane—1 a obs, of the mind: UNSOUND, DISOR-
DERED b of o person: exhibiting unsoundness or dig-
order of mind: affected with insanity: MAD; esp:
disordered in mind to such a degree as to be unable to
function safely and competently in ordinary human re-
lations—ecompare PSYCHOTIC.” p.1167. .

The phrase “non compos mentis,” as used in the elec-
tors' statute and the constitution, should be construed
ag a generic term that includes'mehta_l deficiency as well
ag insanity. There are, of course, degrees of mental
deficiency and insanity or, as our statute dageribes if,
mental illness. We believe the constitution and the stat-
ute intend that persons who are mentally incapable of
knowing or understanding the nature and objective of
the elective question should not be eligible to vote.

We are not concerned in this case with insanity or
mental illness but rather with those persons suffering
from mental deficiency. o e -

The purpose of Nerthern Colony and similar institu-
tions is set forth in sec. 51.22 (1), Stats.: '

. “PURPOSE. The purpose of the morthern colony and
training school, of the central colony and training school
and of the southern colony and training school is to care
for, train and have the custody of mentally deficient

persons,”
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“Mental deficiency” is defined in see, 51.75, Stats.,

under Art. II (g) of the Interstate Compaet on Mental
Health : - - '-

113
(g) ‘Mental deficiency’ means mental deficienc
a - + . as
defined by appropriate clinical authorities to such exsifzent
that a person so aftlicted is incapable of managing him-
self and his affairs, but shall not include mental illness
as defined herein.” . :

“Mental illness” is defined under Art, TT (f) as:

“(f) ‘Mental illness’ means mental disease to
such
extent that a person so afflicted requires care and treat-

ment for his own welfare, or the welfare of others, or of
the community.” . T - '

The General Comment of Tnterim Committes, 1947, states
that “. . . the term mentally ill is used instead of insane,
mentally infirm instead of senile, mentally deficient in-
stead of feeble-minded, idiotic, or imbecilic . . . .1

.. Commitment or admission to Northern Colony is either
1nvo]unta_ry under the provisions of secs, 51.01, 51.02 and
51.065, Stats., or voluntary under sec. 51.10 (1) and
(12). Bec. 51.005 (2) provides: e - '

. “LEGAL EFFECT OF. HOSPITALIZATION. italizati
under_this chapter, whether by voluntar;{ {;?igiltiasgizoﬂlgg
commitment, is not an adjudication of legal incompe-
tency, but merely raises a rebuttable or disputable pre-

sumption of incompetency while the patient is under th
Jurisdiction of hospi.tal authorities.” P : naer e

Plaintiffs contend that this presumption of incompe-
tency wag effectively rebitted by the evidence, A num-
ber of the patients who testified at the trial indicated
that they had either attended a voters’ school or actually
voted in the election. Claudia Maves, a psychologist
employed by the state at Northern Colony, stated that in
her opinion all of the persons who had testified had the

10 See: 7 W, S, A, p. 180,
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intellectual capacity to understand voting with the proper
instruction. In holding that the evidence was insufficient
to rebut the statutory presumption of incompetency, the

court stated :

“No evidence was forthcoming that any one of thein was
not mertally deficient, There wag some testimony that
gome of the individuals had attended or were attending
voting school at the Colony and that some had sufficient
capacity to manipulate a voting machine .and even to
understand issues. The court observed those persons who
‘were committed to the Colony and testified. In all in-
stances excepting two it was obvious to the court from
observing the witness and listening to his testimony that
he was mentally deficient. All but two of those who testi-
fied had no knowledge or understanding . of why they
were in court, The fact remaing that they were all men-
tally deficient and under the care and custody of the
state at the time the petition was filed: The court under-
gtands and appreciates the care and training given these
individuals committed to the Colony and the hope and
desire by the personnel who work with them to see them
become trained sufficiently to ultimately become dis-
charged permanently and take a place, even though
limited, in society. Nonetheless, T must conclude that
although “there are degrees of ‘mental deficiency this
court cannot make sufficient distinction on the record
made to determine which ones if any were capable intelli-
gence-wise to be an elector if guch a determination were
to be considered germane (the court does not) to the
issues here.” e
Our review of the trial transcript indicates that thig is
an accurate analysis of the testimony. In any case, the
findings of fact and conclusions of law that follow are
not contrary to the great weight and clear preponderance

- of the evidence. = .

- Throughout the trial the court expressed concern over
the possibility that the privilege of the residents to main-
fain the confidential nature of their private medical
files would be jeopardized by plaintiffs’ attempt to show
competence. The privilege of a patient to prevent the
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disclosure of confidential communications made or in-
formation obtained or disseminated for purposes of diag-
nosis or treatment of his mental eondition is outlined in
sec.. 905,04, Stats., of the Evidence Code. The record
reveals that only two of the residents specifically waived
that privilege. The difficulty of plaintiffy’ proof of
competency in the absence of the records is apparent..

At one point in the guestioning of Claudia Maves, the
court advised her that she could invoke the privilege on
behalf of the patients. Plaintiffs were allowed to solicit
Mrs. Maves’ opinion as to the general mental capacity
of residents at Northern Colony, However, she vefused
{0 give an opinion as to the competency of individual
residents after the court suggested that such an opinion
would" operi the “records of -the individuals on ‘erogs:
examination. Plaintiffs allege that they were deprived by
the court of an opportunity to establish individual com-
petence. However, they cite no authority for this p051t10n
and'we believe it to be without merit.

‘We agree with the trisl court that pat1ent-res1dents
of Northern Colony at the tnne in question were . Wards
of the state and under guardianship to the state; we also
agree that the plaintiff-towns “have not overcome the
rebuttable presumption of incompetency and that the
patlent-regldents of Northern CoIony Were 1ot eligible
electors,

The majority of electors and landowrers did si'gn" the
fpetition for direct annexation as required by statute.

The plaintiff-towns contend this annexatzon does not
comply with the “rule of reason.”” -

This court is committed to the rule of réagon in deter-
mining the validity of annexatlons t Under the rule of

{ See: In ve City of Belo?.t (1968) 37 WIS. 2d 687, 1556 N, W. 24
833;, Town of Brookfisld v. City of Brookfield (1957), 274 Wis.
638, 80 N. W. 2d 800; Town of Fond du Lac v. Oty of Fond
du Lac (1964), 22 Wis, 2d 533, 126 N. W. 2 201..
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reason: (1) Exclusions-and irregularities in boundary
lines-must not be the result of arbitrariness; (2) some
reasonable present or demonstrable. future need for the
annexed property must be shown; and (3) no- other
factors must exist which would constitute an abuse of
discretion.'2 Failure to satisfy-any one of these require-
ments renders the annexation arbitrary and capricious
and invalid. In applying this-rule the trial eourt findings
will not be set aside unless they:are ‘‘contrary to the
great weight and clear preponderance of the evidence.”'?

The annekxation ordinance created two islands within
the new boundaries of the city of Chippewa Falls; one in
the town of Hallie and the other in the town of Lafayette.
The towns do not contend on appeal that these islands
resulted from arbitrary or capricious action by the city.
In Town of Waukesha v. Cztfy of Wa.ukeshw supm at
page 532, this court gtated :

" “Where ]andowners pet1t10n for annexatzon, they are

- under no obligation to go beyond their immediate area

of ownerghip to mclude persons or areas of no concern
to them.” . .

- Tn this case, the state as landowner was under no obliga-
. tion to consult the residents of the towns over whom it
- had no control and as to Whose actlons it was not
: concerned

The plalnmff-towns primary contentwn on appeal is

' that the evidence does not establish any need on the parf
- of the city of Chippewa Falls for the Northern Colony
: ]and “This court has stated that unless a municipality
shows some reasonable present or demonstrable future

12Town of Lyons. ». Loke Geneva (1972), 56 Wiz, 24 331,

337 202 N. W. 2d 228; Town of Waukesha v, City of Waukeshm

(1973) 58 Wis. 2d 525 206 N. W. 2d 585, .
S4B Pon of Wasikechon . Shaweno, supra; Ca,ty of Belm,t 2

| Town of Beloit (1970), 47 Wis. 2d 877, 177 N. W. 2d 861;
: Town of'Mgnashd U, City of _Me'nashm, sUDrd. ;
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need,  the annexation proceeding violates the rule of
reason.. Klmwood Park v. Racine (1966), 29 Wis. 2d 400,
412,.413,-139 N. W. 2d 66; Town of Waulkechon v.
Shoawaono, supra: In the Town of Waukechon Case, the
co'urt-indicated that a showing: of any reagonable  need
Wﬂl.r satisfy this requirement and the annexation will be
upheld without regard for what this court might think
is in the best inferest of the parties.!% -

In the Hlmwood Park.Case, this court approved the
consideration. of' a- number of factors to deltermine
whether the need requirement had been met: (1) A sub-
stantial increase in population; (2) a need for additional
area for construction of homes, mercantile, manufactur:

ingor industrial establishments; (3) a need for addic.

_ti‘onal - land - area to: accommodate . the - present. or
reasonably anticipated future growth of the municipality;
and (4) the extension of police, fire;, sanitary. protection'
or: other municipal services to substantial numbers of
remdents -of adjacent areas. In another | cage, the need
requirement’ was held to have been met where the city
proceeded to annexation in an attempt to eliminate a
possible pollution problem and to expand residential areas
in " the Viemlty of sehools 'Tow'n'"of ' Waukécho% .
Shawano suprd. . ,

In this case city offlc*_aals testlfled and the trlal ‘court
found, that the annexed state lands ‘were not needed for
and, indeed, could not be adapted to city commermal
busmess or res1dent1al uses ag long as the area remained
under the control of the state. Mayor Halbleib testified
that the clty s population had inereased by 648 between
1960 and 1970, and that there was considerable un-
developed city land- ad_]acent to the atinexed ‘area which
could be used for expansion. There was also te’stni‘lony'
that the city had been providing the .colony with water
and sewer servme under contract sinee 1967, The city

38;4 Ses also: City of Beéloit ¥, Téwn of Belmt,' supra, at page

25] AUGUST TERM, 1975.: = 627

Town of Lafayebte v. City of Chippewa ¥alls, 70 Wis. 24 610.

argued that annexation was desirable under these cir-
cumstances to avoid setting a precedent of providing
nounresidents with city services. The city engineer stated
that while the state paid a service charge for sewer
service, this amount only covered the expense of operat-
ing the waste treatment plant and that the city was
required to absorb maintenance expenses. Halbleib stated
that the city’s primary neced for the annexed area was
the increased certainty it afforded the city in its long-
range planning and in establishing spending priorities.
Halbleib expressly admitted, however, that the Northern
Colony land could not be developed by the city in any
way and that adjacent city land could be developed with-
out annexation to the colony.

The plaintiffs point out, and city offlmals admxtted
that the city stood to gain a considerable tax advantage
as a result of annexation. Halbleib testified that he was,
at all times, aware of the potential for increased shared
tax benefits which would acerue to the city under secs.
70,01 and 79.02, Stats. (effective date November 5,
1971) as a result of annexation, Walter Boos, the admin-
istrative assistant comptroller for the city, testified
that the city would gain between $34,000 and $36,000
with the addition of Northern Colony. Boos also stated
that there would be some advantage from the federal
tax sharing program, but that the amount was uncertain.
The towns stood to lose these amounts as a resull of
annexation. City officials also festified, however, that
the financial gain would help offset the cost of providing
services to the colony.

~This review of the evidence demonstrates that the
only traditional factor deemed relevant to a finding of
need of the city which is present in this case is the prior
extengion by the city of water and sewer services to the
colony. Mayor Halbleib’s' contention that annexation
would foster better long-range planning and more eco-
riomical spending carrieg little weight in light of the fact
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that the city could exercise little or no control over what
occurred at the colony. The Northern Colony land cer=
tainly does not meet the traditional requirements of
suitability for and adaptability to city purposes.'s

' The predominate need in this case was on the part of
the state. In the meetings and correspondence leading to

annexation, Mayor Halbleib emphasized the serviees

which the city could provide to Northern Colony, many
of which could not be provided by the towns. Most of
the services were available to the colony prior to an-
nexation, although there was a charge for some of them
These gervices included the use of library and recrea-
tional facilities and the provision of fire and police pro-
tection, Francis Powers, administrator of the divigion of
businegs’ management for the department: of health &
social services, testified that the state decided to petition
for annexation primarily because of the colony’s need for
increased and more certain fire protection and more
competitive bids for the golid waste dispesal. Factors of
lesser importance included the potential use of city rec-
reational facilities and better quality emergency police
and rescue service, Arthur Nelson, superintendent of
Northern Colony and Training School; stated that annexa-
tion might afford more opportunities for contracting out
for work which would otherw1se have to be performed by
state personnel.-:

The plaintiffs contend that there has been no showmg
of need on the part of Chippewa Falls but only of various
advantages, the chief among which being the added tax
revenne, They also point oul that under: the rule of
City of Beloit v. Town of Beloit, supra, at page 391, the
fact “that a particular city will be best able to provide
gervices for an area does not satisfy the rule of reason.”

- This action involves the annexation of state-owned
and state-controlled property wl‘uch by its nature, is

'ESeer Town of Brookfield v, Czty of Brookfzeld supre; and
In're City of Beloit, supra.
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neither very adaptable to nor sunitable for city needs and
uses. The state, however, ig specifically authorized to
petition for annexation by the provisions of sec. 24.40 (2),
Stats. This statute would be rendered meaningless if the
petition had to ‘be rejected or an.annexation ordinance
declared invalid on the grounds that the city could estab-
lish no commereial, residential or mercantﬂe need for the
land. :

The annexation ordmance was passed in response to a
pet1t10n by the state to the city. One author hag sug-
gested that the need element serves a useful purpose.in
furthering the public policy favoring. orderly growth of
urban areas by preventing irrational “gobbling up of
territory.”'¢. The factors deemed relevant to establishing
need are best suited to avoiding this danger where the
annexation proceeding ig institufed by the annexing mu-
nicipality. In City of Beloit v. Town of Beloil, supra, at
page 391, this court stated:

“Thus given the procedures in sec. 66 024, Stats.,
some demonstrable need must be shown or the annexatlon
1s of necess1ty arbitrary and capricious.”

Where the- annexatlon ordinance is adopted at the Te-
quest of the electors and landowners in the subject area,
however, this danger may be avoided by assuring that
the requést was not the result of any undue influence or
pressure from the annexing municipality. The relévance
and importance of the “will or wish of the petitioners”
was emphasized in this court’s latest annexation case.
See. Town of Waukesha v. City of Waukesha, supra,
“In'cases of direct annexation, absent unfair inducement
or pressures'” upon the petitioners, a showing of benefits
to the annexed land can be considered in the o_x'rera_,ll

116 Sge: Knowles, The Bule of Reason in Wisconsin Annexations,
1972 Wisconsin Law Review 1125, 1137.
1?7 Town of Fond du Lac v, City of Fond du Luac, supfm
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question of need under the rule of reason. The showing
of benefits to the state is abundant here. In any case,
under the view that any reasonable need will satigfy the
rule of reason requirements, the trial court’s finding that
the need element was met must be affirmed. _ :
The underlying dispute in this case is the towns’ loss
and the city’s consequent gain in tax revenue as the
result of annexation. The plaintiff-towns contend that
the annexation was arbitrary and-capricious because the
city’s sole purpose in pursuing the matter wag to gain
the additional revenue. This court has held that an an-
nexation solely for revenue purposes is invalid only where
it is objeeted to in the territory to be annexed. See:
Wilson v. Sheboygan -(1989), 230 Wis. 483, 495, 283
N. W. 812, As here, the Wilson Case involved a refund of
taxes by the state to the municipality.. The court there
stated that it was not for the town to deprive the regi-
dents of the annexed area of the advantages offered by
the city merely because the annexation would deprive
the town of the refunded taxes. Other courts have held
that increase in revenue is but one of several factors to
consider on review, and it is neither determinative nor
conclusive. See: 2 McQuillin, Municipal Corporations;
p. 400, gec. 7.23. _ C Co D
The plaintiffs argue the arbitrary nature of the an-
nexation ig further evidenced by the city’s role in initiat-
ing discussions on annexation and. in encouraging the
state. to circulate the petition. Robert. Halbleib, the
mayor, testified that if he had not made the initial con-
tact with Arthur Nelson there was “a strong possibility
that the Northern Colony properties would still be in the
outlying townships.” He also stated that the city had
never refused a petitiont for annexation in the past, In
responise to a question as to whether he would char-
acterize Halbleib's efforts on behalf of the city as a “sell
Job,” Francis Powers stated: -~ - B
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“Oh, I think the mayor was very interested in having
the Colony: come into the city. I guess the use of s?:ll
job, described to some extent, the attitude of the city to
theproblem.” . .. e o
| Né{fertheless, state officials testified that the city at
no time threatened to withdraw services to the. ‘(_:qu_ny
and in no other way pressured the state injzo petitioning
for annexation. It-was the state, not the city, that peti-
tioned for annexation b_ased_ upon reasons advantageous
to it. T R i e nni
What was said in Town of Weukesha v. City of Woulke-
sha, supra, at page 530, is relevant here: o

“ there is no gainsaying that the city of Waukeg
Wan%:(]i‘,(e encouraged and aided the pefitioners in actn}llg
as they did. But there is no evidence that would make t 1:e
city of Waukesha a puppeteer and the petitioners puppe %
dancing on a municipal string, They acted in the hgh}‘;: 0
their desires and their best interests as they. saw t e11:n
and their right to do so, statutorily provided, s not to
be disregarded.” g

-+ The rule of reagon has been sat_iSfied-;%,_nd thq .annexa-

tionisvalid. -~ - A
By the Court.—J udgme_-pts a,fflr;.ned._i.__ .



