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It is the function of the Department of Administration to prepare findings and
to make a determination as to whether the territory petitioned for

incorporation meets the applicable standards prescribed in Section 66.016, Wis. -
Stats. Having completed that task, the analysis and findings are attached.

In summary, it is the DETERMINATION OF THE DEPARTMENT OF ADMINISTRATION that,
when considering the petition submitted to the Circuit Court by the
petitioners, under Wis. Stat. Sec. 66.016:

STANDARD 1 {a}, Homogeneity and compactness- Not Met
Reasonably developed community center - Not Met

The above conclusions are discussed in greater detail in the body of the
DETERMINATION. THE DETERMINATION OF THE DEPARTMENT, as prescribed by s. 66.014

{(9) (e) 3, Wis. Stats., is as follows:

Having failed to meet one or more applicable standards for incorporation
as set forth in s. 66.016, Wis. Stats., the department finds that the

petition as submitted shall be dismissed.
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ANALYSI S

| . Introduction

The follow ng analysis and findings relate to the standards to be applied by the
Department of Administration as found in 866.016 of the Wsconsin Statutes. A
prior petition by residents of the Powers Lake area was revi ewed by the
Department in 1992 and was found not to have net the statutory standards for

i ncorporation. The present petition for incorporation was filed in Kenosha
County Circuit Court in June, 1996. Follow ng resolution of questions
pertaining to the validity of the petition, the petition was referred to the
Department and a public hearing was held on May 12, 1998. |In the 1992

determ nation, the Departnent held that the standards of 8§66.016 (1)(a) relating
to honogeneity and conpactness were not net. The remaining standards in

866. 016(1)(b) and 66.016(2) were found to be nmet or not applicable. Those
standards relate to the territory beyond the core, tax Revenue, inpact on the
remai nder of the town and inpact on the nmetropolitan conmunity. The parties in
this action have stipulated that the Departnent’s determ nation in this npst
recent incorporation attenpt will be linited to a review of 866.016.(1)(a), the
remai ni ng standard found to be unnet in the 1992 determ nation. This statute
section reads as foll ows:

The entire territory of the proposed village or city shall be reasonably
honbgenous and conpact, taking into consideration natural boundaries,

nat ural drai nage basin, soil conditions, present and potenti al
transportation facilities, previous political boundaries, boundaries of
school districts, shopping and social custons. An isolated nunicipality
shal | have a reasonably devel oped community center, including sone or al
of such features as retail stores, churches, post office,

t el econmuni cati ons exchange and simlar centers of conmunity activity.

The foll owi ng pages recount the history of municipal incorporation in

W sconsin, particularly as it applies to the comunity character requirenent.
Revi ew of the history is inportant for a nunber of reasons. First, because the
findings of this deternination are entirely devoted to the conmunity character
issue, it is critical to devel op the foundation and context fromwhich this
requi renent energed. Second, Petitioners thenselves discuss the historica
underpinnings in materials submitted to the Departnment by citing sel ect
portions of the drafter’s legislative report. Third, Petitioner’s ask the
Department to abandon its nornal standard of reviewin favor of a new standard
suggested by Petitioners. An exani nation of the history of incorporation will
reveal whether a departure fromthe current standard is appropriate.

Oiginally, the Wsconsin State Constitution gave the | egislature the power to
deternmine the boundaries for new villages and cities.! For many decades
thereafter cities and villages required a special private legislative act in

order to becone incorporated. |In 1872, the Constitution was anmended to al |l ow
villages to incorporate through petition and referendum of area el ectors.
Cities neanwhile continued to be created by private legislative act. 1In 1892,

the Constitution was again amended, this tine to allow cities to be
i ncorporated by petition and referendum The theory underlying this del egation

1 WS. CONST. art. X, sec. 3 (1848), then provided: “The |egislature shal
provide for the organi zation of cities and incorporated vill ages.”



was that persons residing in the territory affected by a proposed incorporation
shoul d determine for themselves their form of governnent.?

I ncorporation statutes were enacted as early as 1849. Since that tinme these
statutes have been added to, subtracted from anmended, and renunbered numerous
tines. To launch into a lineal history of these statutes would be

unproductive because the early statutes dealt only with non-discretionary

i ncorporation requirenents such as procedure, mninmm area and mni ni mum

popul ation. The issue of community character was not addressed by the

| egi slature until the nost recent 1959 revi sions. I nstead, the courts tackled
the conmmunity character requirement in these early years.

The foll owi ng paragraphs describe in some detail the |ineage of Wsconsin
i ncorporation caselaw. Tine spent in understanding these cases is worthwhile
because Petitioner’s briefs cite many of them as binding precedent. Also, an
under st andi ng of past cases hel ps put into perspective the 1959 revisions.

The grandfather of all incorporation cases in Wsconsin is Lammers?®. The
Suprene Court in Lammers was asked to invalidate an incorporation on the basis
of unconstitutionality. Al'l of the statutory requirenents as to nininmm area

and popul ation density had been nmet, however, the opponents argued that the
1898 statute authorizing village incorporation contained no size or density
limtation. Theoretically, they argued, a village could be gigantic and quite
contrary to a village-in fact. Opponents argued that |ack of specificity was
contrary to section 23, article IV of the Wsconsin Constitution which provides
that the legislature shall establish but one system of town and county
government, which shall be as nearly uniformas possible. Opponents to the

i ncorporation argued that this |anguage prohibited the I egislature from
enacting a | aw whereby, wi thout any distinction based on popul ation density or
sone ot her characteristic, an area may cone under town governnent or village
government at will. It was a provocative argunent because the constitution
was (and is) silent as to specific incorporation standards. Opponent’s
argunent was al so provocative because nmany W sconsin nunicipalities had been

i ncorporated under the current statutes. |If these statutes were found to be
unconstitutional then many cities and vill ages throughout the state could be
found illegitinate and unl awf ul

In a sweepi ng and el egant opinion, the Suprenme Court in Lanmers found the
i ncorporation statutes valid. The Court conceded that if the statutes
permtted rural territory that possessed none of the attributes of a village to

nonet hel ess change fromtown to village governnent at will, then those statutes
woul d be invalid. However, the statutes would be upheld if they could be
interpreted in a manner consistent with the Constitution. The Court proceeded

to reconcile the statutes using the follow ng now fanous reasoni ng:

1. Article XlI, sec. 3, requires the legislature to provide for the
“organi zation of cities and incorporated villages.”

2. Article 1V, sec. 23 of the Constitution required the legislature “to
establ i sh but one system of town and county government which shall be as
nearly uni formas possible.”

3. The framers of the Constitution nmust have inpliedly defined

cities and villages as those respective comunities were understood in
1848.

2 Report of the Interim U ban Problems Committee, pg. 10, 1959.
3 State ex rel. Holland v. Lamers, 113 Ws. 398 (1902).




4. The two constitutional sections read together indicated a
constitutional intention that
(a) Awvillage or city nust exist in fact prior to its
i ncorporation, and
(b) There nust be some factual basis for determ ning which areas
in a township can incorporate and which cannot, otherw se the
system of towns and counties would be subject to change by the whim
of whosoever sought incorporation
5. The legislature is presuned to have incorporated the constitutiona
definition of a village and city in fact into its statute and the act, as
thus limted, is constitutional

Thus, in the absence of specific statutory | anguage defining the notions of
town, village, and city, the Suprene Court interpreted the Constitution by
transporting thenselves to the year 1848 and inserting thenselves into the
franmers’ shoes. The follow ng passage on page 413 of the opinion reveal s what
t hey found:

It is a fact of comon knowl edge that very many of the nenbers of our
constitutional convention were from New Engl and and New York. |n those
states the town was the political unit of territory into which the county
was subdivi ded, and a nmere inspection of the constitution denonstrates
that where the word “town” is used therein it was used with reference to
this idea. The word “city” undoubtedly refers to a municipal corporation
of the larger class, somewhat densely popul ated, governed by its nmayor
and board of aldernmen, with other officers having special functions. A
“village” nmeans an assenbl age of houses less than a city, but
nevert hel ess urban or semi-urban in its character, and having a density
of popul ation greater than can usually be found in rural districts. A
very conmmon definition of a village found in the books is as foll ows:
“Any smal | assenbl age of houses, for dwelling or business, or both,
in the country, whether situated upon regularly laid out streets and
all eys or not.”

The Suprene Court’s reasoning in Lanmers becane known as the Lamers Doctri ne.
Over the next five decades the Lanmers Doctrine would prove critical to

i ncorporation law. The Doctrine established jurisdiction (in the absence
specific statutory | anguage) for the judicial branch to substantively review

i ncorporation petitions on a case by case basis. The Doctrine was al so

i mportant because it defined for the first tinme what is meant by the term
‘village’'. Nine subsequent decisions upheld Lanmers* and as a result, the
Doctrine becane firmy inbedded in Wsconsin | aw

One of the cases uphol ding Lammers was Chenequa®. This case bears nention
because it significantly liberalized the Lammers Doctri ne. The proposed

4 Fenton v. Ryan, 140 Ws. 353 (1909), Incorporation of Village of Biron, 146
Ws. 444 (1911), |In Re Village of Chenequa, 197 Ws. 163 (1928), In Re

I ncorporation of Village of St. Francis, 209 Ws. 645 (1932), In Re Town of

Hallie, 253 Ws. 35 (1947), In Re Town of Preble, 261 Ws. 459 (1952), In Re
Vill age of Ccononmobwoc Lake, 264 wis. 540 (1953), 270 Ws. 530 (1955), In Re

Village of Elm Grove, 267 Ws. 157 (1954), In Re Village of Brown Deer, 267

Ws. 481 (1954).

51n Re Village of Chenequa, 197 Ws. 163 (1928).




Vil |l age of Chenequa consisted of woodl and surrounding Pine Lake. Mst of the
200 residents were wealthy persons who conmuted to work in M| waukee some 30
mles away. The proposed village | acked stores and churches. Opponents argued
that it was not the sort of village the franers of Wsconsin's Constitution had

in mnd in 1848. The court disagreed. As in Lammers, the justices
transported thensel ves nentally back to the year 1848 and again inserted
thensel ves into the shoes of the framers. This tinme it found that the

franers were “optimstic” men who foresaw a future of transportation and

aut onoti ve wonders that would revolutionize daily life. They foresaw that such
wonders woul d nmake possible rural suburban communities such as Chenequa, whose
sol e purpose was confortable residential living. The Court found that a
traditional village center was no | onger necessary in nodern |ife. Not
surprisingly, Petitioner’s brief cites heavily from|anguage i n Chenequa.

Only four years later, in 1932, the Supreme Court decided St. Francis.® This
case is worth nentioning because it interpreted what is neant by village very
narromy. Wile not overruling Chenequa, it nonethel ess favored an anal ytica
approach much nore in line with the original Lammers Doctrine. The proposed
village of St. Francis lay directly south of MIwaukee. While still rural in
nature, devel opnent was planned for and expected. |In fact, street-car service
fromM | waukee already ran through the area and nany residential subdivisions
had been platted. However, the court found the area to be too rural at present
to neet the Constitutional notion of a village. The Court also found the
proposed area to be crisscrossed many tines over by railroad lines. These
lines bisected the proposed village into separate areas, both physically and
socially, and was indicative of an overall |ack of comunity interest.

Chenequa and St. Francis are exanples of the variability of result when

W sconsin courts applied the Lammers Doctrine. For the next twenty years
courts woul d see-saw back and forth like this between broad and narrow

i nterpretations. Each | ocal court applied the Lamrers Doctrine differently,
as did the Suprenme Court whose nenbershi p changed throughout the years. It
was not an ideal approach to incorporations but it was the Wsconsin way for
many many years.

After World War |1 devel opment pressure in netropolitan areas expl oded and
i ssues of incorporation, annexation and consolidation becanme infinitely nore
conplex. Inmprovenents to road infrastructure allowed residents fromrura

areas to conmute into central cities, commutes that woul d have been

i nconcei vabl e earlier. Changes in federal housing policy and a lifestyle
preference for suburban living also contributed. The result was an

unpr ecedent ed devel opnent rush towards peripheral |ands surrounding centra
cities.

As people flooded into these rural fringe areas they demanded police and fire
protection, schools, sewer and water, roads and other services. Otentines,
the | ocal governnents were unable to respond to these needs. As a result,
these areas either petitioned for incorporation or sought to be annexed to

| arger nunicipalities that could provide services.’

Bot h i ncorporation and annexation efforts generated consi derable aninbsity and
litigation. Town gover nnents opposed annexation attenpts and alternatively,
exi sting nunicipalities opposed town efforts to incorporate. Also, rapid

®In Re Incorporation of the Village of St. Francis, 209 Ws. 645 (1932).
" Richard Cutler, Characteristics of Land Required for |ncorporation or
Expansi on of a Municipality, Wsconsin Law Review, pg. 7 (1958).




i ncorporation of surrounding conmunities resulted in fragnentati on of urban
areas. For exanple, in the MI|waukee area al one 10 new nunicipalities were
created between 1950 and 1957. Creation of these snmall comunities nmade
solution to large urban area problens such as sanitation, transportation, and
environnent nuch nore difficult. I nstead of getting one or two governments to
cooperate and take action, now nore than a dozen had to be so noved.

hservers to this situation felt that the fact that these municipalities could
formso easily was problematic. Essentially, all that was needed was a slight
majority of the electors in a referendum?®

During this time of rapid devel opnent, the Lanmers Doctrine becane even nore
unwi el dy in practice. Attorneys and muni ci pal planners interpreted Lanmers as
allowi ng for incorporation only those areas that featured conmpact comunity
centers. This was contrary to planners’ w shes. Planners wanted control of
substantial |ands outside the center so as to avoid prol onged annexati on
battles. Conplying with the Lanmers Doctrine seened to require areas to first

i ncorporate their conpact centers and then annex adjacent |ands thereafter
Thus, creation of satisfactory municipal boundaries took two or three steps as
opposed to one. The creation of so nmany snall nunicipalities surrounding

M | waukee has been bl amed on Lamers.

Di ssatisfaction with Lammers led to enactment of the “Oak Creek” Law in 1955.
This special legislation permitted a town to incorporate as a 4'" class city if
the resident popul ation was 5,000 persons, if the town was adjacent to a 1%
class city, and if the territory contained an equalized val uati on of $20
mllion. Fol  owi ng the new | aw, Oak Creek incorporated an area of 29 square
mles. Franklin and Mequon followed, incorporating areas of 34 and 47 square
mles respectively. The advantage of incorporating such large |land areas in
one single step, rather than in pieceneal fashion through annexation, was to
avoid costly litigation surroundi ng each annexation attenpt.

However, the Oak Creek Law did not inmprove the overall practice of

i ncorporation. Many felt that the cities created by the aw were too | arge and
many doubted their legality under existing Lammers caselaw. Cearly, sonething
had to be done.

In 1957, the legislature created the Urban Problems Committee to exam ne the
probl ems confronting municipalities throughout the state resulting from urban
expansion. Its research was not confined to incorporation alone. Oher issues
exam ned were the state’s role in local planning, roles of county and town
government, revision of cooperative agreenent statutes, revision of regiona

pl anni ng statutes, and exami nation of annexation and consolidation practices.®

Regardi ng i ncorporation, the commttee felt that the statutes needed revanpi ng
“to provide a nore systematic and stable legal framework.” They cited the
foll owi ng reasons:

1) current law has resulted in |l engthy and expensive court battles over
nmuni ci pal boundaries and this has hanpered the devel opnent of |and use
pl anning and initiation of services into the disputed area;

2) there is no precise statutory definition of the type of |and which
reasonably could be considered nunicipal in character and thus logically
eligible for incorporation. Wthout such gui de-posts, some areas have

8 Report of the Interim U ban Problens Comrittee, pg. 9, 1959.
® Report of the InterimUrban Problens Committee, pg. iii., 1959.




been incorporated which |lack the characteristics normally associated with
village or city governnent (enphasis added);

3) current law varies the requirenents for incorporation as a village or
city, making it easier to incorporate as a city than as a village. In
addition to causing confusion, these differences have resulted in a
proliferation of newWwy created cities that may be nore appropriate as
villages. Many of these areas went directly fromtown to city status to
avoid the nore stringent village requirenents, and

4) current |law provides no |l egal nmeans for contiguous nunicipalities an
opportunity to protest the incorporation proceeding (in fact, the Suprene
Court in Schatzman v. Geenfield, 273 Ws.277 (1956) held that

nei ghboring jurisdictions had no standing in court to contest

i ncor porations);

In addition to these concerns, the Conmittee was al so aware that some recent

i ncorporations had been too small and that other had been too |arge. Some had
been undertaken solely to bl ock the expansi on of nei ghboring nmunicipalities.
The Conmittee was aware of the recent problenms in the MIwaukee area, saying
the foll ow ng:

There is no unincorporated territory remaining in MIwaukee County, so
any changes in existing law could offer no solution to the problens of
fragmented governnent in that area. However, the difficulties
experienced in MI|waukee County as a result of this rash of

i ncorporations since the war will be of increasing concern to other areas
in the state which now are beginning to feel the full inpact of

urbani zation. Sone adequate | egal nmeans should be nmade avail able to
foster sound netropolitan growh and devel opnent.

The Conmittee was well aware of the difficulties posed by nmultiplicity of
governments and fragnentati on of regulatory authority. In 1957, the same year
the coomittee was formed, federal census data showed that Wsconsin ranked 5'"
anong states in the highest nunber of |ocal governnment units with 5,730. It
ranked 1%' in the nation in average nunber of |ocal government units per county
with 81. The Conmittee had this to say about the problem

Bal kani zation of political power often is regarded as the greatest single
problem faci ng urban areas. It is difficult to develop unity of purpose
or to coordi nate planning and action over the whol e urban conpl ex when a
multiplicity of units are each exercising varying powers over portions of
the urban area.?!?

Further, on page 9 of the report, the Conmttee wites, "[p]erhaps the nost
serious shortcomng in the present lawis the |ack of consideration given to
the i nmpact of separate incorporations on the entire metropolitan area within
whi ch they occur.”

10 Report of the InterimUrban Problens Conmmittee, pg. 9, 1959.
11 Report of the Interim U ban Problens Committee, pg. 10, 1959.
12 Report of the Interim U ban Problens Conmmittee, pg. 3, 1959.




In their brief, Petitioners cite the above passage regardi ng Bal kani zati on
Petitioners claim using this passage, that the situation in Powers Lake is
anal ogous to that contenplated by the drafters in 1959. On page 6 of their
brief, they wite that Powers Lake is “bal kani z[ed]” by five different
governnmental units so as to pre-enpt coordi nated governnental solutions to the
urban area. Because Powers Lake's dilemma neets the drafter’s intention, they
argue that the Departnment nust grant incorporation. However, a reading of the
entire legislative history shows that the dil enma faci ng Powers Lake is not the
sanme problem contenplated by the drafters

The drafters contenpl ated experiences faced by M| waukee area conmuniti es.
There the problemwas ill-conceived incorporations that added nore

muni ci palities to the area. In contrast, the 5 governmental units exercising
jurisdiction over the Powers Lake area have been in existence a very long tine.
Any bal kani zing in Powers Lake is not the result of newy created
nmunicipalities. Ironically, the only community being proposed is Powers Lake
itself, the addition of which would add yet another government to the 5
jurisdictions existing in the inmedi ate area and the nearby Villages of Twin
Lakes and Genoa and the City of Lake Geneva. Powers Lake’s problens are not
the result of nobre government units being added, rather they are the result of
ur bani zation of existing town |ands and the inability of town and county
government to provide urban-type services. Petitioner’s brief does an
excel l ent job of presenting the range of problens faced by a resort area |ike
Powers Lake split into five separate jurisdictions. The Departnent appreciates
these difficulties. However, it should not be supposed that this situation is
perfectly anal ogous to that contenplated by the drafters in 1959.

The Urban Problens Comrittee net 10 tinmes between 1958 and 1959 to discuss and
ultimately agree upon bills to present to the |legislature that woul d create new
i ncorporation statutes, anmend existing regional planning statutes, and anend
existing statutes pertaining to cooperative agreenents. Regarding the

i ncorporation statutes, the Committee recomrended Bill Nunber 226 A, to the
| egislature. This Bill becane law in 1959 and fundamentally changed the
practice of nmunicipal incorporation in Wsconsin. Overall, the process was

ti ghtened up and incorporation was nade nore difficult, particularly in
nmet ropol i tan areas.

The new statutes brought a nunber of changes. For the first tine, the state
was given a role in incorporations. Adjacent conmunities were given the
ability to participate in incorporation proceedings, in which they obviously
have a stake. Also, a new classification systemwas created whereby cities and
villages were classified based on their proximty to netropolitan areas.
Villages and cities are either metropolitan or isol ated. I ncor poration of
metropolitan nunicipalities was nade nore difficult in order to prevent the

bal kani zati on of urban areas that the framers saw occur in the MIwaukee area.

I ncorporation of isolated nunicipalities was nade less difficult but stil
subject to the enumerated requirenents.

However, the nobst significant change wought by the 1959 revisions was the
specification for the first tine of conmunity character standards. The
Conmmittee was fully aware of the significance of these standards, as can be
seen on page 15 of the Conmittee’'s report where it wites:

The fundanental change nade by the comrittee in existing lawis

contained in s. 66.016 which sets forth the standards to be
applied... in review ng proposed incorporations. Al

10



i ncorporations nust be “reasonably honbgeneous and conpact” and
nmust evidence a pattern of significant | and devel oprment.

Fornerly the comunity character requirenment was enbedded in the Lamers
Doctrine. However, new statute section 66.016 now set forth the rel evant
standards. Petitioner’s brief cites heavily frompre-1959 cases such as
Chenequa and Cconombwoc Lake and asks that the Department consider these cases

as precedent. Wile these cases still retain value as background, as precedent
they nmust fail. The Lammers Doctrine was based on the fact that the
| egi sl ature had not spoken on community character. |In fact, that was the

justification for the court’s now fanbus constitutional interpretation. The
upshot of the 1959 revisions is that the |legislature has finally spoken. As a
result, the Lammers Doctrine has given way to the statutes and is no | onger

bi nding | aw; Wsconsin statute section 66.016 is.

It is significant to note that the |anguage in 866.016(1)(a) was not subject to
controversy during the ten legislative conmttee neetings. At none of these
neeti ngs was the | anguage di scussed at any |length and at no point was
alternative | anguage ever suggested. Thus, it nust be inferred that the
drafters believed the | anguage to be clear, straight-forward, and mandatory.

In fact, on page 15 of Bill Nunber 226 A the Conmittee’s notes follow ng
proposed section 66.016 indicate that the requirenents in 866.016(1) mnust be
nmet, while those in 866.016(2) nust be considered by the Departnent, but
failure to neet all of themis not fatal. This note underscores the inportance
the conmittee placed on the community character requirenent. The drafters

i ntended that before any incorporation could occur, the community character
requi renent, as set forth in 66.016(1)(a), MJIST be net.

Petitioners would have the Departnent read the statute differently. On page 5
of their brief, Petitioners seemto ask the Departrment to apply a flexible

bal ancing test, based largely on two factors: 1) the ability of the proposed
village to assunme the responsibilities and obligations of nunicipal governnent,
and 2) the degree to which governnental problens affecting the entire urban
conpl ex woul d be nade nore or less difficult because of incorporation
Petitioners clai mwould pass such a test. On page 19 of their brief they claim
that if incorporated Powers Lake woul d stand anpongst the top 13% of cities and
vill ages statewi de in assessed value and the top 25%in popul ation. They

sati sfy the second prong because a single governnent woul d make sol uti on of
governnment probl ens that beset the existing 3 towns and 2 counties easier.
Under Petitioner’s proposed balancing test, it would be possible for Powers
Lake to fail 66.016(1)(a) and still become incorporated, because consideration
of all the circunstances nmight reveal that, on bal ance, incorporation should be
granted. However, Petitioner cites no authority for this new standard of
review. Also, it is significant to note that the Department already considers
the two factors that constitute Petitioner’s new standard. In 866.016(2) the
Department considers the ability of the proposed village to assune munici pa
government, and al so the affect of incorporation of the remai nder of the
town(s). Because these factors are already considered, it would be a
ridiculous reading of the aw to have the Departnment consider them a second
tinme, in place of the criteria set forth in 866.016(1)(a).

In the event that the Department rejects their new standard of review,
Petitioners seemto offer a second alternative. On page 17 of their brief they
of fer a standard based on reasonabl eness. They cite the word reasonable as it
appears in 866.016(1)(a) and interpret it to mean that the Department ought to
| ook to the type of comunity involved and then deternine whether or not
honpgeneity and conpactness are rationally related to the nature of this

11



comunity. As support for this notion Petitioner cited OCcononowoc Lake!® for
the foll ow ng:

a comunity devoted exclusively to residential devel opnent and
“possessing that spirit of togetherness” or that core of conmunity spirit
characterized by unity of action and purpose is a “village in fact”, even
though it is only concerned with those services necessary for residential
conmuni ty devel opnent, such as fire and police protection, zoning and
sanitation, and it need not even have within its boundaries a village
store or school (enphasis added by Petitioners).

Petitioner’s use of COcononowoc Lake is surprising given that that case dealt
with pre-1959 statutes (though the decision came in 1959, the facts and
statutes applied were pre-1959). This case can not possibly be used to interpret
and illumnate a statute then not yet in existence.

Thr oughout their brief, Petitioners refer to Powers Lake as a typical |ake
conmunity. They wite that it is typical in comrercial devel opment and soci al
custons to other |ake comunities throughout the state. Fromthese references,
Petitioners seemto ask the Departnent to apply a standard review specific to

| ake communities. However, although there are nunerous | ake-oriented
conmmunities simlar to Powers Lake, the statutes do not presently allow for
this. They do not distinguish between |ake conmunities and non-I ake
communities. The statutes only distinguish between cities and villages and

bet ween nmetropolitan and isolated cities and vill ages.

Petitioners seemeager that this Departnent apply any other standard of review
than that prescribed by the statutes. Cearly petitioner’s proposed standards
of reviewrun contrary to the legislative history and the plain neaning of the
statutes. It also runs contrary to the post-1959 caselaw that interprets
§66.016(1)(a). Pleasant Prairie® is the nost frequently cited case regarding
t he requirenent of conpactness and honopgeneity. Petitioners and |Intervenors
read Pleasant Prairie very differently. Petitioners point to the court’s use
of the termflexible throughout the opinion as support for their proposed
standards of review. In fact, Pleasant Prairie does allow for flexibility,
however it is the flexibility to consider factors in addition to those
specifically enunerated in the statute. The court found that "...honogeneity
has a nmeaning apart and in addition to the factors listed [in
§66.016(1)(a)]..."*™ Oher characteristics considered night include |and-use
patterns, popul ation density, enploynent patterns, recreation, and health care
custonms. However, Pleasant Prairie also found the statute to mandate

sati sfaction of the honbgeneity and conpactness requirement and the presence of
a community center.'” Therefore, the flexibility cited by Petitioners refers to
consi derati on of additional non-enunerated factors, rather than flexibility in

¥ 1nre Village of Ccononowoc Lake, 7 Ws.2d 400 (1959).

4 pPetitioner's brief in support of incorporation of Powers Lake, pg. 17, 1998.
15 pleasant Prairie v. Departnent of Local Affairs & Devel opnent (108 Ws. 2d
465, 322, NW2d 486 (Ct. App. 1982); affirned, 113 Ws. 2d 327,334, Nw2d 893
(1983).

18 Pl easant Prairie, 113 Ws. 2nd 327, 337.

7 "1f those characteristics which are required by sec. 66.016 (1)(a), Stats.
are not met sufficiently to result in a finding of reasonabl e honbgeneity and
conpactness, findings in respect to the requirements of sec. 66.016 (1)(b) and
the public interest considerations of sec. 66.016(2) becone irrel evant”

Pl easant Prairie, 113 Ws.2d 327, 341.
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elimnation, renoval or reduction of the enunmerated requirenents in the
st at ut e.

To sumari ze, the Departnent has reviewed the |egislative history and finds no
basis for either of Petitioner’s proposed tests. The Departnment nust review
this petition for incorporation in a manner consistent with the plain nmeaning
of the statute. As indicated earlier, based upon stipulation of the parties,
only the requirements in 866.016(1)(a) will be anal yzed. The foll ow ng
sections exanine in detail the facts of this petition as they pertain to

§66. 016(1) (a).

1. Review of 66.016(1)(a)

A. Boundari es

The area proposed for incorporation is concentrated around three | akes.
Trendi ng southwest the three | akes are Powers Lake (the | argest |ake), Benedict
Lake lies in the middl e and Tonmbeau Lake (the smallest |ake). This comunity
lies on the border of Kenosha and Walworth Counties and is surrounded to the
sout heast by the village of Twin Lakes and the village of Genoa City to the
southwest. The city of Lake Geneva is approxinately 4 nmiles to the Northwest.
Map 1, on page 14, illustrates the regi on surrounding the proposed village.

The territory petitioned for incorporation is bounded on the west by a prinmary
environnental corridor lying in portions of sections 12, 13, 24 and 25 of the
Town of Bloonfield, Walworth County. A part of the northern border of the
petition area bisects the Powers Lake Tamarack natural area (which is also
designated a primary environnental corridor by SEMRPC). This area includes
nost of the territory that drains into Powers Lake. |In addition, portions of
three isolated natural areas are also included within the proposed village. One
of these is located at the northwestern corner and the other two are in the
sout heast corner. Environnental corridors and isolated natural areas conprise a
total of 1,346 acres, or about 50% of the total 2,667-acre area of the proposed
Vil l age.

Devel oprment in the Proposed village is clustered around a chain of three | akes.
Trendi ng southwest, Powers Lake is the largest of the three | akes at 459
acres. Below this is Benedict Lake at 78.02 acres and bel ow this Tonbeau Lake
at 34.9 acres.

The Departnent deternmined in 1991 that the external boundaries do reasonably
contain the principal devel oped areas along with their |akes and associ at ed
wet | ands wi t hout including excessive anmounts of rural, agricultural |and.

In 1991 the Departnent questioned including the northeast one-quarter of
Section 25, Town of Bloonfield and the northwest one-quarter of Section 30,
Town of Randall. Section 25 contained, and still does contain, farm and which
woul d have given the proposed village excessive agricultural land. Section 30
contains Vincent Airport. The boundaries for the current incorporation
petition area are simlar to that of the 1992 petition except for section 25.
The exclusion of section 25 pronpotes greater conpactness in shape wi thout
sacrificing buildable undevel oped |lands within the village. The northwest one-
quarter of Public Land Survey (PLS) section 30, containing Vincent airport,
remains within the proposed boundaries. Mp 2, on page 15 shows the boundaries
of the proposed vill age area.

13
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B. Endanger ed/ Thr eat ened Speci es

The W sconsin Departnment of Natural Resources, Bureau of Endangered Resources
(DNR) provided an updated review of the 1992 Powers Lake boundary assessment.
The revi ew conducted contained information for the project area in T1IN R18E
S12, 13, 23-27 and T1IN R19E S7-8, 17-20, 29-30, of Kenosha and Wal worth
counties. This list updates the 1992 |ist of species observed within the area
proposed for incorporation and notes observations of species in additiona

| ocations. Listed as species of Special Concern are:

1. Fundul us di aphanus (banded killifish) - Observed in Benedict, Powers and
El i zabet h | akes.

2. Eri nyzon sucetta (lake chubsucker) - Observed in Benedict, Tonbeau and
Eli zabet h | akes.

3. Et heost ona nicroperca (least darter) — Observed in Benedict | ake.

The Powers Lake Tamarack natural area in TIN RI9E S8, was identified as an
endangered resource in a letter to the Departnment fromthe DNR in February,
1992. A 1976 survey report stated that this privately-owned 200-acre natura
area consists of northern wet forest, shrub-carr and southern sedge neadow.
Also listed as an endangered species is Eleocharis quadrangul ata (square
stemmed spi kerush), which was observed in T1IN R19E S18 and T1N R18E S13.

Opsopoeodus (notropis) emliae (pugnose mnnow), a State Special Concern fish
was al so observed in Bassett Creek, which is included in the regiona

wat ershed. Al so observed in Benedict Lake and |isted as a Threatened Species
in Wsconsin was Notropis anogenus (pugnose shiner).

C. Natural Drainage Basin

The Towns of Bloonfield, Randall and Wheatland lie entirely within the upper
Fox River watershed. The subwat ershed boundaries, found on Map 3, on page 17,

" Subwat er shed Boundaries, Powers Lake Area", in the Environmental Assessnent,
further divide surface water drainage into several subwatersheds: East Branch
of Ni ppersink Creek, New Munster Creek, and Twin Lakes. Alnpst all of the
devel oped area of the proposed village drains either into Powers, Benedict, or
Tonbeau Lakes, and subsequently into the East Branch of Ni ppersink Creek

The total direct drainage area into Powers Lake enconpasses about 2,177 acres.
1,361 acres are located within the proposed village, representing about 63% of
the total direct drai nage area. The subwatershed and subbasi n boundaries
further contribute to the natural boundary delineation of the proposed
village.'® As a result, the proposed boundaries for Powers Lake do adequately
correspond to the natural drainage systens.

8 patrick Meehan, An Eval uation of the Proposed Incorporation of the Powers
Lake Comunity into a “Village” Under Wsconsin Statutes Section 66.016.
(May, 1998), pg. 4.
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D. Soil Conditions

As discussed in the 1991 determ nation, the surface features of the proposed
Village are the result of ground noraine deposits fromthe Lake M chigan | obe
of the final, or Wsconsin, stage of glaciation. This glaciation produced
shal | ow | akes, wetlands, isolated ponds, and the large, level "flats" and
gently rolling ground norai ne, where glacial runoff has deposited sand, grave

and soil. [Isolated areas of wind blown | oess and surface soils of |ow
permeability cover the noderately to well-drained soils associated with glacial
drift. |In some locations, trapped water on the flats has led to the fornmation

of small ponds or wetlands. Snall drumlins and other surficial evidences of
gl aci ati on bordering Powers and Benedi ct Lakes contain nuch of the residential
devel opnent in the area because they are el evated above the water table.
Because of the physical action of successive ice sheets, the bedrock geol ogy
has had little or no direct influence on surface features or soils.

Map 4, on page 19, portrays the various soils associated with the shall ow

| akes, outwash terraces, and generally rolling topography which is
characteristic of this area. The pattern of |akes and |low ridges generally
trend and drain fromthe northeast to the southwest. Predom nate soil types
within the area to be incorporated are the Fox-Casco, Warsaw Pl ano, and
Hought on- Pal ns associ ations. The first two soil associations are typically
wel | -drained loanfsilty clay | oam subsoils, overlying sand and gravel forned by
gl acial streamterraces. The Houghton- Palns (H) association consists of
poorly drained organic soils overlying shallow basins and depressions. For the
pur pose of urban uses, these soils can be characterized by their suitability
for residential and conmercial devel opnent, on-site sewage di sposal systens,
and transportation i nprovenents

The Houghton-Palnms (H) soil type is associated with wetlands and adj oi ni ng
lowl ands at the inlet to the Northeast of Powers Lake and al ong the West and
Sout hwest boundari es of the proposed territory, along the outlets to Benedict
and Tombeau Lakes.

A low ridge trends Northeast-Sout hwest and, for the npbst part, petitioner's
eastern and sout heastern boundary has stopped short of the ridge line used to
define the approximate area separating the Twin Lakes Urban Service Area from
t he proposed Powers Lake Sanitary District. Since, as in 1991, there is no
public sewage treatnment facility in the proposed village area, the use of on-
site private systems is the sewage di sposal normfor the Village area. As

di scussed in a later section, sanitary sewers are needed to neet SEWRPC
recomendations to protect water quality.

Soils suitable for devel opment lie to the East and Sout heast of Powers Lake.
Wth respect to residential developnent utilizing conventional onsite sewage
di sposal systens, about 62% of the drainage area is covered by soils suitable
for such devel opnent and about 28%is unsuitable for such devel oprent.
Uilizing sanitary sewer service about 66% of the drainage area tributary to
Powers Lake woul d be suitable for residential devel opnent, while 33% of the
drai nage area would remain unsuitable for developnent. Suitability for 1% of
the land could not be determined.'® Map 5, on page 20 shows G oundwat er

19 SEWRPC. A Managenent Plan for Powers Lake Kenosha and Wal worth Counti es,
Pl anni ng Report # 196, pgs 9-10 (1991).
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E. Area Lakes

The proposed village area includes three | akes: Powers, Benedict, and Tonmbeau.
Map 3, on page 17 shows the size and | ocation of these | akes.

In its 1991 Determination, this Department noted that the inclusion of al

three lakes in the village area was inportant in effectively addressing |ake
quality issues; “As any managenent activities undertaken on behal f of Powers
Lake will ineluctably affect Lakes Tonbeau and Benedict, alteration of the

exi sting | ake managenent district boundaries would, therefore, be
appropriate.”? Despite the close proximity of the three | akes and despite the
conmonal ity of water quality issues facing the three | akes, a separate | ake
managenment district was formed for Benedict and Tombeau | akes in 1995 (This is

di scussed in further detail in “Political Boundaries”). The fornmation of two
separate | ake managenent districts has added additional conplications to any
attenpt to deal with these problens. In addition, the lack of coordination

bet ween the two | ake managenent districts shows a |ack of conmon purpose or
identity anong the residents of the three | akes.

A 1991 plan for Powers Lake, written by SEWRPC, 2' outlines a number of specific
probl ems concerning the |ake. The plan indicates that although water quality
and bi ol ogi cal conditions are generally good, pollution |oads are too high
there is too much boat traffic, and the area would benefit greatly from

i mproved erosion control ordinances and a sanitary sewer system %2

Because of their proximty, the three | akes share a comobn watershed. As a
result, environnental integrity of Powers Lake depends directly on Lakes
Benedi ct and Tombeau; what happens on one | ake inevitably happens on the
others. Therefore, any effort for addressing the problens cited in the 1991
pl an shoul d be conprehensive to all three | akes. Protection of the |akes would
benefit fromincorporation. The boundaries of the proposed village would
contain all three |akes and as a result, any |and use plan or ordi nances

devel oped coul d address the three | akes together.

Currently, the Town of Randall provides sone water patrol services to the three
| akes. However, they receive no DNR funding for providing these services and
as a result, water patrol is very linmited.?

1) Lake Access

The town of Randall provides water patrol services on the three lakes. In 1998
t he DNR opened Lake Tonbeau to boating. At the request of the Benedict/ Tonbeau
Lake Managenent District, the DNR wai ved a sl ow no-wake restriction that had
existed on the lake for 12 years. (This could potentially cause shore erosion
and other environnental problens in a |ake that is only 78.02 Acres.) Richard
Ander son, Chairman of the Benedi ct/ Tonbeau Lake Managenment District stated
that, although the Town of Randall has assuned responsibility for providing

wat er patrol on Benedict and Tonbeau | akes, as well as Powers | ake, and that

20 powers Lake, pg. 15 (1992).

21 SEWRPC. A Management Plan for Powers Lake — Kenosha and Wal worth Counti es
W sconsin, Novenber, (1991).

%2 | bid. pgs. 161-163.

2 personal conmunication with Richard Anderson, Chairman of the
Benedi ct/ Tonbeau Lake Management District. July, 1999.
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they receive DNR funding to provide these services, that water patrol on
Benedict lake is limted to 2-3 hours on weekends only and that it is al nost
non- exi stent on Tonbeau | ake. Access to the |lakes by residents and visitors
has been inproved by the reversion of two fornerly private parks operated by
the Lake Knolls Civic Association, including a beach and several sw mr ng and
boating piers, to public facilities nanaged by the town of Randall. The town
of Randall has inproved the boat l[aunch in Bayview park. In addition, the DNR
has al so dedi cated a boat [aunch on Powers Lake for the public near the
proposed vill age center

F. Transportation

1) Roads

Map 6, on page 23 indicates the location and extent of the street and hi ghway
systemin the area of the proposed village. The area is served by a network of
county trunk highways, none of themclassified higher than "nmgjor collectors"
by the Wsconsin Departnent of Transportation. %

Wthin the Kenosha County portion of the proposed village, the area is served
by CTH "P" and CTH "F" on the north, CTH "P" and CTH "Z" on the east, CIH "CO'
on the southern border, and 939/ Benedict Street through the center(east-west
direction) of the area. N nety Third (939 street remains a local arteria
street, however, the Regional Transportation System Plan reconmends that it be
designated as a county trunk hi ghway instead. ?

Wthin the Walworth County portion of the proposed village the area is served
by U S. H ghway 12 on the western border, by CTH "B" on the southern border
and by CTH "U' on the western and northern outskirts of the area. In addition
Power s Lake Road/ N ppersink Road runs through the center of the proposed
village area in and east-west direction and joins with 93rd Street at the
Kenosha County line. It should be noted that the proposed incorporation area
nmerely abuts Highway 12. It does not have direct access to it.

SEVWRPC i s the designated Metropolitan Pl anning O ganization (MPO for the seven
county area including the Powers Lake area. Since the Department’s 1992

Det erm nati on, SEWRPC has prepared several regional transportation planning
docunents affecting the Powers Lake area. The npbst recent is the Regiona
Transportation System Pl an For Southeastern Wsconsin: 2020, Decenber, 1997.
SEWRPC al so prepared a Transportation |nprovenment Program for Southeastern

W sconsin: 1998-2000 in Novenber, 1997. The recommendations in these plans
call for no najor inprovenents to the “arterial” streets or highways in the
Powers Lake area, only mai ntenance. This intention was corroborated by Brian
Bliesner, a Project Engineer with the Wsconsin Departnment of Transportation
District 2, and by both Kenosha and Wal worth County H ghway Departments. These
sources indicated that there were no road i nprovenents planned for the area

ot her than resurfacing of sonme county roads and general naintenance.
Information provided by Bliesner also indicated that the traffic counts on the
areas County Trunk Hi ghways were well under design capacity. Bliesner did
state that nmjor

24 Wsconsin Department of Transportation 1995 Rural Functional Cassification
stem (Novenber 1986).
25 SEWRPC. Regional Transportation System Plan for Southeastern Wsconsin: 2020,

pp. 186,197 (1997).
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i mprovenents were planned for sections of State Trunk H ghway 50, where it
crosses County Trunk Highway “P’, just North of Powers Lake. 2°

The various county trunk hi ghways descri bed above virtually encircle the
proposed village area like a beltline. However, no county trunk hi ghway all ows
for travel across the proposed village. |In fact, the only direct |inkage is

t he Powers Lake Road/ N ppersink Road - 93rd Street Iink and CTH “F"/”"P” in the
northern part of the village. These links are the only classified “arterials”
that are designed to nove traffic through the proposed incorporated area.?” The
county highways tend to nove traffic around the periphery of the area and
connect it to other destinations within the region. The |ocal collector and

| and access streets are not designed to extend from nei ghborhood to

nei ghborhood. In fact, quite the opposite, they are designed to di scourage
traffic fromtraveling through nei ghborhoods areas. Association between
residents residing in different nei ghborhoods or residential devel opnents is

di scouraged by this lack of a |ocal road network connecting the various
portions of proposed village.

Petitioners' designated comunity center is located on CTH "P", which runs
along the north side of Powers Lake and carries traffic through the area. This
commercial center is not readily connected to residential devel opnents in the
southern portion of the proposed village. 1In fact, residential devel opnents in
the south are nore closely connected to the commercial and cultura
opportunities in Twin Lakes and Genoa City.

Nearly all of the local streets in the proposed village serve the scattered
subdi vided residential areas in the several towns. Although generally paved,
they are usually wi thout provision for surface water drainage. 1In the
Department’s 1992 determ nation we noted the problens associated with the many
private gravel roads built to service individual subdivisions or parcels. Many
of these private roads do not neet requirenents for right-of way and ot her
nonconform ng construction that continue to prevent their acceptance as town
roads. The prospective towns continue to remain ineligible for road aids for
the m | eage represented by these streets.

The Ni ppersink subsivisions, |ocated on the Sout hwest end of the proposed

vill age and di vi ded between two townships, is an exanple of a subdivision with
dysfunctional, nonconformng private gravel roads. The N ppersink residents
requested assistance fromthe towns of Bloonfield and Randall to pave these
roads. The town of Bloonfield paved 1870 feet of roadway on Hilltop Drive in
1997 and accepted this section as town roads. The town of Randall is currently
considering plans to pave portions of Nippersink’s roads lying within its
jurisdiction. The project, as currently designed, would rebuild the existing
11 to 16 foot wi de gravel roadway with a new 18-22 foot w de paved roadway,
shoul der section, ditch construction, drainage inprovenents, and in sone cases,
concrete curb and gutter construction. The estimted cost is $2,000,000. Thus
far the Town of Randall has spent in excess of $100, 000 for engineering

st udi es, engineering plans, specifications, and | egal fees related to this

26 personal conmunication with Gary Sipsma, Director of H ghways for Kenosha
County, June, 1999

Per sonal conmuni cati on with Ben Coopman, Hi ghway Conmi ssioner for Walworth
County, June 1999
2T SEWRPC. Regi onal Transportation System Plan for Southeastern Wsconsin: 2020,
pp. 152,156 (1997).
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process.?® |t is anticipated that costs will be totally recovered through the
assessnment of area property owners. Sonme of the residents have al ready been
assessed. However, the project has become mired in controversy as sone

resi dents oppose the inmprovenents. Larry Steen, attorney for the town of
Randal | wrote the Departnent that 2 of the subdivisions have hired | ega
counsel to block the road project and construction has been del ayed until
March, 2000 in order to give time for the legal resolution of these issues.?°

The town of Randall has resurfaced or nmade inprovenents to approxinately 7.63
mles of roads within the area proposed for incorporation. Table 1, pg. 26
shows a list of road i nprovenent projects conpleted by the town of Randal
since 1996:

28 August 4, 1999 letter to the Departnent from Kenneth Ward, P.E. Rueckert &
M el ke, Inc. and attached Prelimnary Report on the N ppersink Area Roadway

| mproverent. (January, 1998)

20 geptenber 9, 1999 letter to the Department from Attorney Larry Steen
Attorney for the Intervenors (Town of Randall)
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TABLE 1

AREA VWHAT WAS DONE CosT

Year 1996:

Ni ppersi nk area .35 mles pavenent $17, 500
resurface

Jefferson Bay area .4 nmiles of pavenent $20, 000
resurface

Knol | s area 1.18 niles of pavenent $59, 000
resurface

Powers Lake Hei ghts .28 nmles of pavenent $14, 000
resurface

Aqui | | a Road .1 nmiles of pavenent $5, 000
resurface

Par ki ng area next to | mprovenent s $950

the fire lane in the

Knol I s area

Fire |l ane widening and || nprovenents $29, 221

repl acenent of boat

[ aunch at Bay Vi ew

Par k

Year 1997:

Powers Lake Hei ghts .1 nmiles of pavenent $5, 000
resurface

Ni ppersi nk area .5 niles of pavenent $25, 000
resurface

Jefferson |sland .5 niles of pavenent $25, 000
resurface

Knol | s area 1.775 mles of pavenment | $88, 750
resurface

Stormdrains put in on |I|nprovenents $8, 075

Lake Park Drive in

Knol | s

Year 1998:

93"% street .53 mles of pavenent $26, 500
resurface

Knol | s area .51 miles of pavenent $25, 500
resurface

Stormdrains put in on |I|nprovenents $2, 000

Lake Park Drive in the

Knol I s area

Year 1999:

Powers Lake Hei ghts .15 mles of pavenent $7, 500
resurface

400'™ Court in .15 niles of pavenent $7, 500

Jefferson Island area resurface

93'% street .7 niles of pavenent $35, 000
resurface

Knol I s area .4 mles of Pavenent $20, 000
resurface

Tot al :
7.63 miles of road $421, 496

Data subnitted by the town of Randal

dat ed August 13, 1999

inaletter to the Departnment
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Concerning the portion of the proposed village in Town of Bloonfield, the
foll owi ng projects have been conpl eted since the Department’s 1992
Det er m nati on:

1. Powers Lake Road - seal -coating and wedge in 1991, 1993 and 1996 at a
cost of $59, 100.

2. Tonmbeau Road - seal -coating and wedge in 1994 and bl acktop in 1999, at a
cost of $21,980

3. Circle Drive - seal-coating and wedge in 1994 at a cost of $4,300

4. Rose Gardens received a Grader Patch in 1995 at a cost of $3,600.

5. 92" Street - blacktop in 1998 at a cost of $8, 600. %

The total cost of the roadwork reported by M. Banks was $97,580. 1In addition
gradi ng and paving of 1,870 feet of Hilltop Road in the N ppersink Shinners 5'"
addition was conpleted in 1998 at a cost of $150,000. Affected property owners
were assessed on the basis of “buildable sites” per lot. The assessnents are
to be paid back in ten years, with nine years remaining.

To sumuari ze, the autonobile is by far the nost frequently used neans of
transport to, from and through the proposed village. However, the road system
is geared nore towards linking the area to external locations than it is to

provide internal movenment. In fact, the roads seem designed to prevent

internal travel. For exanple, sone of the Nippersink roads are very narrow and
the gavel surface is washed out in places. |In addition, no trespassing signs
appear throughout the subdivision warning that these roads are not public and

t hat unaut horized users will be prosecuted. Sonme attenpts have been nade to

i nprove road travel through the proposed village. However, those efforts have
been conpletely uncoordinated and serve to illustrate the problens of a

community fragnented by various local jurisdictions. Transportation systens
are an inportant indication of conpactness and honpbgeneity. For exanple, in
Pl easant Prairie the Departnment deternined that the transportation system
served to nove people through and past the proposed village rather than to the
village and within it. As a result, the Departnent found that the
transportation system showed a | ack of conpactness and honobgeneity, and the
court upheld this finding.3 Powers Lake’s transportation systemal so shows a
| ack of conpactness and honbpgeneity.

2) Airports

Vincent Airport is located in Kenosha County and at the southern edge of the
proposed village, contiguous to CTH "O' (110th Street). It is a privately owned
airport with a 1,955-foot |ong undulating turf runway. Public use is allowed
only under special energency circunstances.

The airport plan for southeast Wsconsin identifies Vincent airport3 but does
not make any particul ar recomendations regarding it, other than keeping it
open. The Departnent has received no evidence of any plans to upgrade or
change the facility.

30 Witten correspondence to the Departnent, dated Septenber 22, 1999, from Ray
Bank, Roads Supervisor for the town of Bloonfield.

31 Town of Pleasant Prairie v. Johnson, 34 Ws.2d 8, 13 (1967).

32 SEWRPC, A Regional Airport System Plan for Southeastern Wsconsin: 2010,

Pl anni ng Report No.38. My 1987.
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However, it shoul d be noted that Kenosha County’s solid waste management plan®
does recogni ze Vincent airport. The plan delineates a 5000-foot buffer zone
requi renent around the airport which prevents the siting of any landfill in the
| ower half of the proposed incorporation area in either county.

3) Rail Transportation

There are currently no existing rail routes through the proposed vill age area.

G Political Boundaries

1) County and Town boundari es

As can be seen from Map 7, on page 29, the proposed Village is bisected by the
jurisdictional lines of three different town governments and two different
counties. Territory is drawn fromthe Town of Bloonfield in Walworth County,
and the Towns of Randall and Wheatland in Kenosha County. As a result of
annexation to the Village of Genoa City in 1996, the boundaries of the Village
of Genoa City have expanded to the north and now abut the southern edge of CTH
“B” in the southern % of PLS section 25. The sout hwestern corner of the
proposed village lies at the boundary between Kenosha County and Wl worth
County, along CTH “B” and very close to the Genoa City border. The proposed
village also nearly touches the Village of Twin Lakes near the southeast corner
of section 19. These boundari es have not been substantially altered since the
Departnment’s review in 1991.

The petitioners would renove territory fromthe Town of Bloonfield which is not
easily accessed fromthe principal part of the town because of the East Branch
of Ni ppersink Creek, the associated wetlands, and the right-of-way of US "12,"
a limted access highway. Those streets which do provide access fromthe Town
of Bloonfield, are CTH "B" and Powers Lake Road, which are approximtely two
mles apart.

2) Lakes Managenent Districts

Besides the political town and county boundaries, the proposed village area

al so contains two | ake managenent districts. The first is the Powers Lake
Managenment District which was forned in 1985. |Its boundary (as well as |and
use) is portrayed by Map 8, on page 30.%* The second district was formed in
1996 for the adjacent |akes Benedict and Tombeau Lakes. Should incorporation
occur, the existing | ake nanagenment districts would survive, follow ng 833.26
(1), Ws. Stats. The districts would be subject to the authority of the new
village, pursuant to 833.23, Ws. Stats. Under these and related statutes, the
boundari es of the existing |ake management districts could remain the same, or
be altered to include one or both of the adjacent |akes, or the districts could
be abolished altogether.

3% SEWRPC Community Assistance Planning Report No. 129, A Solid Waste Management
Pl an for Kenosha County, Wsconsin, My 1989.

3 Map is titled "Reconmended Lake Use Plan for Powers Lake," and is taken from
A Managenent Plan for Powers Lake, SEWRPC (1991) pg. 157.
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The two | ake managenent districts appear to operate independently of each other
with no real coordination, joint-planning, or common projects.3 Richard

Ander son, Chairnman of the Lake Benedi ct/ Tonbeau Managenent District, stated the
following in a July 12, 1999 letter to the Departnent:

Al t hough the | akes had a common goal, the current projects and concerns
were different. Powers Lake was concerned with acquiring wet |ands as
part of their conprehensive plan to preserve the environment. Benedict
and Tonmbeau were concerned with the growh of exotic aquatic plants and
the failing Lake Tonbeau Dam which controls the water |evel of the three
(enphasi s added) | akes. The special concerns of the 3 |akes could best
be acconplished by 2 separate |ake districts at |east during the

devel opnent years.

A | ake managenent plan for Powers Lake was devel oped in 1991, the result of a
cooperative effort by SEWRPC, the Powers Lake Managenment District, the U S.

Ceol ogi cal Survey, Kenosha and Walworth counties, and private consultants. A
simlar plan is currently being devel oped for Lakes Benedi ct and Tonbeau. The
plan is being funded by grants to the Benedi ct/ Tonbeau Managenment District from
the DNR and U.S. Geol ogi cal Survey.

O her than the two Lake Managenent Districts, there are no other special -
pur pose managenent districts currently in existence within the territory
petitioned for incorporation.

3) Sanitary district boundaries

In 1992, the Towns of Bloonfield, Randall and Weatl and received funding for a
W sconsin Fund Step-one grant to be used for a study of the Powers Lake area.
Map 9, on page 33, delineates the boundary of the study area. 1In 1992 the
Powers, Benedict & Tombeau Lakes Facilities Plan was issued.

In 1994, SEWRPC anended its Regi onal Water Quality Managerment Plan — 2000.
Amongst ot her things, the amendnment reconmended the foll ow ng:

1. Add a Powers, Benedict and Tonbeau Lakes sanitary sewer service area to
the Regi onal Water Quality Managenent Plan -- 2000.
2. Add to the Regional Water Quality Managenment Plan — 2000 a new public

sewage treatnent plant to be | ocated sout hwest of Tonmbeau Lake and
Sout heast of Pell Lake as a pernmanent sewage treatnment plant.

3. The creation of a new utility or sanitary district for the Powers,
Benedi ct, and Tonbeau Lakes area to provi de sewage treatnent services.
And that, at such tine as the Powers, Benedict, and Tonbeau Lakes area is
represented by a utility or sanitary district, that the creation of a
joint comm ssion or netropolitan sanitary district be considered by the
Pel | Lake Sanitary District and the newy forned Powers, Benedict, and
Tombeau Lakes area utility or sanitary district to operate the new sewage

35 personal conmunication with Richard Anderson, Chairman of the Lake
Benedi ct/ Tonbeau Managenent District, and Paul DeM chael, Secretary of the
Powers Lake Managenent District. July, 1999
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treatment plant, major conveyance facility, and potentially the | oca
coll ection systens.

The following is a description of the boundaries of the proposed sanitary
district: the sanitary district boundary nearly conforns with the western
boundary of the proposed incorporation, omtting portions of N ppersink Creek
and associ ated wetlands. On the north, the boundary conforns with the

i ncorporation petition. To the east, the sanitary district boundary extends
beyond the petitioners' boundary, to include |ands north and south of CTH "F"
in sections 16 and 17. The proposed district also includes |and zoned for
exclusive agricultural use in the eastern one-half of section 19, and the

nort hwest one-quarter of section 20, land not included in the territory
petitioned for incorporation. The southern boundary of the proposed sanitary
district omts the northwest one-quarter of section 30, Town of Randall, which
is included in the territory petitioned for incorporation. The proposed
sanitary district touches the Twin Lakes sanitary district boundary in sections
19 and 20, Town of Randall, further narrowi ng the potentially undevel oped area
| yi ng between Powers Lake and Twi n Lakes.

It is worth nentioning that a sanitary district for nearby Pell Lake was forned
in 1991. Pell Lake's district extends east until just west of County hi ghway
“U and “B’, where it intersects with U S. highway 12. A wastewater treatment
plant is currently under construction southeast of Pell Lake and south of the
intersection of U S. highway 12 and County “U and “B” . It is scheduled to
open in May, 2000. It should be noted that this plant was designed with the
capacity to include the Powers Lake area if a sanitary district is formed for
the area in the future. Map 10, page 34, shows the boundaries of the Pell Lake
sanitary district.
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4) School District Boundaries

In Wsconsin, boundaries of municipal governments do not currently affect

school district boundaries. School districts are free to establish and

mai ntai n boundari es i ndependent of residential devel opnent patterns -- the very
settlenent patterns which lead districts to |levy taxes and authorize
expenditures for teachers and facilities. Should a change in school district
boundari es be desired, the affected school districts would have to jointly
agree to such a change, usually a rare occurrence. |f agreenent cannot be
reached, appeal procedures specified in Chapter 117, Ws. Stats., would need to
be fol |l oned.

The proposed village of Powers Lake includes portions of three high schoo
districts, and three el ementary school districts. The boundaries for all of
these districts happen to fall along county and township lines. Mp 11, on
page 36, provides the current boundaries. The elenmentary school districts

i nclude Genoa City Jt#2 (Brookwood El ementary), Randall Jt#1(Randal

El enentary) and Weatl and Jt#1 (Weatland Center Elenmentary). Students from
the Randall district attend WInot UHS. Students fromthe Weatl and district
attend Westosha Central and those in the Genoa City district attend Badger High
school). Tables 2 and 3 are an estimate of the nunber of students in each
school district fromthe Powers Lake area, as reported to the Department by the
School Districts.

TABLE 2
El enentary School s
El ement ary School Randal | Jt. Wheat |l and Jt #1 | Genoa City Jt #2
Districts #1
Nunber of Students 120 13 N A
TABLE 3
Uni on H gh School Districts
UHS Districts W | nont UHS Central / West osha Genoa City UHS
UHS
# of Students 62 2-3 38

None of the schools are located in the proposed village. Because of this,
students within the proposed village nust travel to at least 6 different
school s outside the area. This effectively forecloses across-village

soci alization and a sense of conmunity identity anong the young people and
parents. Petitioners note that “Additions costing several mllion dollars each
have been built by Randall Gade School, Weatland Center School, WInot Hi gh
School , Badger Hi gh School and Central H gh School. [In addition,] Brookwood
El ementary School is building a new and larger facility.”3¢ Petitioners
apparently use the fact of these additions to conclude that the nunber of

school aged children within the proposed village area is increasing

% petitioner’s letter to the Department, Septenber 9'", 1999,
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in proportion with the rest of the area. However, this conclusion is disputed.
Contact with the school districts indicates that popul ation growmh is expected
to come fromother areas, such as the Lake Elizabeth area and the Twi n Lakes
area.® Regardless of fromwhere students come, the fact remmins that there is
no school in the proposed village, nor are there any plans to build a school

H. Local Governnents

As previously noted, the proposed village of Powers Lake area is bissected by
the towns of Randall, Bloonfield and Wheatl and and by Kenosha and \Wal wort h
counties. The result is a fragnmentation of authority that has crippled efforts
to resolve matters of area-w de significance such as |and use, water quality,
solid waste nanagenent and transportation

Petitioners raise a nunber of specific conplaints with regard to having five
governments. First, the sinple existence of five governnents nakes

coordi nation and action difficult because instead of getting one government to
act, five nmust be so noved. Uniformity is al nost inpossible because instead of
the vision of one governnent, there are 5 visions and each vision nay be
different or even contradictory.

Second, county and town governnents were never designed to address the types of
urban problens being faced by the proposed village. Petitioners cite the

| egislative history to show that the drafters of the 1959 statutes were aware
of this fact.

Third, zoning in the Powers Lake area is done at the county level. None of the
three towns has their own zoning. Instead, Kenosha and Walworth Counties
enforce county-w de ordi nances. The fact that two separate zoni ng codes exi st
adm ni stered by two different departments in two different jurisdictions makes
uniformaction for the area very difficult.

Fourth, Petitioners point out that neither Kenosha nor Walworth County has a
county devel opnent plan. ldeally, zoning ordi nances are based on a plan and
are designed to inplenment that plan. The fact that no county devel opnent pl ans
exi st, despite the fact that zoning for the area is done at the county |evel

is indicative of a lack of direction and | ong-term gui dance for the area.
Petitioners establish that the current system of governnent is not working and
that incorporation would allow the area to be become better planned.

Fifth, Petitioners claimthat the current fragnentati on of governnents deprives
area residents of the ability to el ect governmental officials who represent
their interests. Petitioner’'s conplain that Powers Lake is a minority in the
towns of Bloonfield, Randall, and Wheatl and and that the bal ance of power is
therefore with non- Powers Lake residents. As a result, the interests of Powers
Lake residents are chronically ignored.® Intervenors dispute this claim They
argue that many town and county officials hail fromthe Powers Lake area. For

37 Personal communication with Yvonne Lemmerhirt, Randall School District; Bil
Leher, Genoa City School District; John Ross, Lake Geneval/ Genoa City UHS

Wl liam Roeder, Weatland School District; Richard Goetsch, WI nmt UHS; Doug
Potter, Central/Wstosha UHS. Interviews taken in August, 1999.

%8 patrick Meehan, An Eval uation of the Proposed |ncorporation of the Powers

| ake Community, Meehan & Conpany, Inc. (1998), pg. 45.
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exanple, two of the five Randall Town Board nmenbers live within the proposed
village area, four of the seven Park Board nenbers, three of the seven Pl anning
Board nembers and four of the five Board of Review menbers.® |Intervenors argue
that such heavy Powers Lake representation at the town |evel neans that Powers
Lake area interests are being voiced. Powers Lake representation is nmuch | ess
in the town of Wheatland. There are no board nmenbers that hail fromthe area
and only one pl anning conmmi ssion nenber.* In the town of Bloonfield, there are
no representatives on the 5-nenber Bl oonfield Town Board. There is one menber
fromthe Powers Lake area on the Police and Fire Conmi ssion. There are no
other representatives fromthe Powers Lake area in Bloonfield town governnent.*

However, regardl ess of the representation issue, it is clear that overall, the
multiplicity of governments in the area is problematic. Miltiplicity leads to
a lack of coordination, a lack of uniformty and vision, and chronic

i nefficiency. The Departnent recognizes that incorporation could solve nmany of
these difficulties.

| . Popul ation

Petitioners project a 12.6% increase in the popul ation of the proposed vill age.
This is based on data gathered fromthe Departnent of Administration

Dermogr aphi ¢ Services Center for the time period between 1990 and January 1,
1998. An additional increase of 2. 7% was projected fromthat date to the
present. Using the 1990 census figures as a base, Petitioners estimte the
area popul ation to have risen from 1150 persons in 1990 to 1329.

Many of the residents continue to reside in the area only seasonally. For
exanpl e, a review of the 1999 assessnent roll reveals 379 |ocal addresses and
296 out-of-town addresses. Petitioners point to the fact that the nunber of
seasonal residents has declined 9.4% since 1990, while |ocal addresses have
increased 9.3% Intervenors argue that despite this, a substantial nunber of
addresses are out of town; 296 (or alnost half). %

J. Building Trends

Bui I ding trends for the proposed village area have continued to nove away from
conmer ci al devel opnent and towards single fam |y residences. |In Kenosha County
al one 17 parcels were rezoned fromcomercial/resort to residential between
1991 and 1998. Between those sanme years there were no conversions to
commercial use. In addition, according to Petitioners, |and zoned “A-2"
(Agriculture) is being reviewed for possible conversion to “R-2"
(residential).* The follow ng paragraphs reinforce this trend.

% Intervenor’s brief, pg. 54 (1998).

40 personal communication with Don Snitz, Chairman for the Town of Wheat! and,
Sept ember, 1999.

41 personal Conmunication with Martha Wells, Chairman for the Town of

Bl oonfield, Cctober, 1999 (Wlls also indicated that a nenber of the Parks and
Recreation Board fromthe Powers Lake area was recently replaced due to | ack of
partici pation)

42 August 13, 1999 letter to the Departnent fromthe Town of Randall (pg. 2).

43 Septenber 17, 1999 letter to the Department from Kenosha County Departnent of
Pl anni ng and Devel oprment. And July 30, 1999 letter to the Departnent from
Conservation O Qur Lakes, Inc. (COQL).
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Town of Wheatland. Six new single famly residential dwellings have been built
in the Town of Weatl and since 1992. There have been no applications to rezone
property to commercial uses. However, there was one rezone fromcomercial to
resigfntial in 1994 when Pretzman’s old store was converted to residenti al

use.

Town of Randall. Since 1992, 148 new hones have been built within the Town of
Randall. O these, 77 were built within the area proposed for incorporation
O these 77 hones, 24 had out-of-state addresses on the building permts.

Al so, since 1992, 6 structures were issued pernits for “substanti al
renodeling”, all of themhones. Additionally, lands within the Town have been
rezoned out of commercial use. For exanple, |and along Bl oonfield Road has

been rezoned to “R-4” (Single Fanmily Residential). Fornerly they were zoned
“B-2" (Community Business District). Also, areas were converted to “PR- 1"
(Park-Recreation District) and are now single famly residential. Fornerly

they were resort-type rentals. The trend away from conmmercial uses is clearly
seen in the Town of Randall .

Town of Bloonfield. Since March of 1996 there have been 17 new single-fanmly
hones permtted.

Further, it is significant that no attenpts have been made to add conmerci al
buildings to the area. No rezones to commercial use have even been attenpted.
In fact, the trend goes the other way, as Pretznan's old store was converted to
resi denti al

K. Shoppi ng
The primary land use in the proposed village area is overwhel mi ngly
residential. Comrercial activity is very linited. Those businesses that do

exist tend to be taverns and restaurants, resort businesses, boat rentals and
sal es, and boat fueling and launching facilities. A so, there is a U S. Post
Ofice and a town fire station. Sonme of these conmercial activities occur
along CTH P, while others are scattered throughout the area. There is no
definite shopping area in the proposed village. As in 1992, there are still no
continuously operating churches or schools. There are no auto repair shops,
banks, professional offices, pharnmacies, nedical clinics, barber/ beauty shops,
clothing stores, sports stores, or gift shops. There is no town square or town
hall. There is no permanent library. The Kenosha County Booknopbil e does stop
at the Post Ofice for an hour once per week, however, this should not be
construed as being the equivalent of a library.

Petitioners identify approximtely 38 businesses in the area. As one would
expect, this nunber has changed slightly over the past six or seven years, and
even during the course of the current incorporation petition. For exanple, at
the tine of the May, 1998 public hearing, Petitioners identified 43 businesses.
The nost recent figure, as of August 16, 1999, is 38 businesses. According to
Petitioners, ten new businesses have been forned since the tinme of the 1991

4 July 27, 1999 letter to the Department from Sheila Siegler, Town of Weatl and
Clerk, to Phyllis Kaskin, Town of Randall derk., 7/27/99.

4 July 27, 1999 letter to the Department from Kenosha County Departnent of

Pl anni ng and Devel oprent .
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i ncorporation action,* while others have changed ownershi p. However, the vast
majority of these are nmerely cottage industries. Many are operated w t hout any
busi ness listings in the |ocal phone book or visible signs posted on the
property. Petitioners point to advertisenents in regional phone directories
such as the Walworth County Western Raci ne/ West ern Kenosha Counties Directory.
They argue that these ads constitute the type of advertising normally
associated with vill age busi nesses. However, the fact remmins that many Powers
Lake area businesses do not advertise at all. Those that do so in regiona

mar ket s which indicates a focus beyond the residents of the [ocal conmunity.

The busi nesses identified by Petitioners do not attenpt to neet the day-to-day
needs of the residents. Petitioners place trenendous wei ght on the food goods
avail able froma tavern known as the “Pit Stop”. They argue that residents
daily needs nay be net in a single cooler containing such things as bread,

m | k, orange juice, yogurt, eggs, butter, etc. The precise contents of this
cooler is in dispute, as is evident fromthe briefs and responsive briefs of
Petitioner and Intervenor. However, even if this cooler were packed full of
food, it is clear that it could not possibly neet the daily needs of 1329
people (and nore in the sumrer).

Petitioners also cite “Twin Lakes Uphol stery & Wodwor ks” as being a place
where residents nay obtain screws, bolts, nuts, nails, and other day-to-day
hardware needs. Petitioners liken it to a hardware store. However, it does
not ook Ilike a hardware store and is not advertised as such. There are no
signs posted or any other advertising to nmake residents aware of the

avai lability of hardware goods.

It is clear fromrecent past determ nations that the presence of shopping and
prof essional services is extrenmely inportant in incorporation proceedi ngs. For
exanpl e, in Delavan Lake (1989), the presence of 84 businesses was insufficient
to neet the standard since the 84 businesses included “[NJo grocery stores,
department stores, pharmacies, doctors’ or dentists’ offices, insurance

agenci es, churches, schools or post offices.”* However, it is significant to
note that the community center in Delavan Lake did contain a bank, restaurants,
service stations and various retail establishments.

Petitioners cite Lake Conpb (1969) and Chain O Lakes (1982) for the notion that
shoppi ng opportunities need only be very mininal. On page 7 of their brief,
Petitioners cite the follow ng | anguage from Chain O Lakes

It is not mandatory that all services be available or that each
petitioned

territory maintain a postal station or tel ephone exchange strictly within

its boundaries in order to fulfil the statutory requirenents... The

critical issue is the existence of retail facilities and services, not

necessarily their size; the comercial center can be small, as noted in

4 New busi nesses identified by Petitioners not in operation in 1991 incl ude:
Aero-Kimball Signs (sign and di splay design and fabrication); ANDCO |Inc.
(comrercial/industrial water filtration systens sal es); Lake Point (Bed and
Breakfast); Twi n Lakes Uphol stery; RIR Marketing (Advertising); Chris’
Wbodwor ki ng (Contractor); Bob Krkijus (home renodeling and repair); Bourbon
Street Ltd. (General Contractor); Mark Schoenbeck (Landscaping contractor); and
Kent Kruzan (Home Rehabilitation). An Evaluation of the Proposed I|ncorporation
of the Powers Lake Community into a “Village” Under Wsconsin Statutes Section
66. 016 by Meehan & Conpany, Inc. Appendi x A (May, 1998).

47 Del avan Lake, pg. 24 (1989).
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Chain O Lakes, but it nust be present and viable, and be able to neet the
day-to-day needs of a majority of the residents in an isolated (non-
metro) community.*® (enphasis added by Petitioners)

However, such facilities and services do not exist in Powers Lake and cannot
therefore neet the daily needs of residents. |In contrast, Lake Conb had a
shopping area that could satisfy the daily needs of its residents, even in
spite of its close proximty to shopping opportunities in Lake Geneva.
Simlarly, Chain O Lakes possessed retail business and services such as
groceries, barbershops, and restaurants.

Bot h of these past deterninations involved | akeshore/recreational conmunities
very near larger conmunities, but both proposed villages were able to devel op
and nmaintain a shopping area which could neet the daily needs of their
residents. It was not considered surprising or detrinental that nore najor
shoppi ng excursi ons were focused on the |larger conmunity nearby. This would no
doubt be true, to varying degrees, for every village. But every true village
woul d have its own custom of shopping within its boundaries for the basic
necessities.

The trends established in these earlier determ nations by the Departnent were
further explored in the decisions of Stone Bank (1995) and, nmore recently, in
the incorporation of Bohners Lake (1999). The Departnent found that Stone Bank
met the statutory requirements of S. 66.016(1)(a) for a devel oped conmunity
center and for honpgeneity and conpactness. The Petitioners cite Stone Bank in
their post-hearing brief to argue that the nere existence of retail facilities
and services, not necessarily their size, was sufficient to neet the
requirenents of standard 1(a).! The Department distinguished Stone Bank from
Del avan Lake by stating

“The essential difference between the Del avan and St one Bank
petitions are the churches, the school, the activities which, though
m ni mal, can neverthel ess be said to involve the entire comunity.

St one Bank physically has the potential to be, if it doesn’t already
physically function as, one comunity, whereas Del avan i ncl uded
separate enclaves or nei ghborhoods | ocated around (the) periphery of
Del avan Lake, wi dely separated by distances nmeasured in mles.”*

By contrast, Powers Lake is simlar to the Delavan Lake community as descri bed
in the Stone Bank decision, a group of nei ghborhoods or subdivisions on three
different | akes with no shopping area which can satisfy the daily needs of its
residents. The “village core” area of Stone Bank contained, for exanple, an

el ementary school, a branch bank, a general store, and a bakery/conveni ence
store/ gas station, as well as a year-round church and several other businesses.
In the later Bohners Lake decision (1999), the Departnent held that the
“village core” of Bohners Lake, while rudanentary, contained a concentration of
stabl e and thriving busi nesses whose inter-rel ationshi ps pronmoted successful
retail trade activity. The Departnent held that, “ As in the simlar case of
Stone Bank, that the church, school, tel ephone exchange, restaurant, bal

di amond, and ot her business anenities mninally neet the statutory term
‘reasonably devel oped conmmunity center’”. (p. 46) |In Bohners Lake the
Departnment found that the |ocation and inter-rel ationship between the

el ementary school, church, businesses and recreational facilities located in

4 Chain O Lakes, pg. 40 (1982).

4 stone Bank, p. 43 (1995).
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the village core, when considered together, provided a focus for comunity
activity and fostered a common conmunity identity. One factor, considered by
the Departnent, that contributed to this core of activity was the decision of
the Burlington School District to relocate the elenentary school to a nore
centralized and accessible location, to enlarge the school and to include
facilities capable of both school and conmunity use.

Bot h the Stone Bank and Bohners Lake deci sions satisfy what we believe to be
the statutory intent that there be shopping opportunities that neet the daily
needs of its residents despite the proximty of nearby shopping establishnents
in neighboring cities and villages. A certain threshold of goods and services
nmust be met within the proposed incorporated area. Despite their statements to
the contrary, the petitioners in Powers Lake have not denonstrated that these
opportunities are available in the proposed village. |In Bohners Lake, the
Department did consider such factors as the stability of the land use in
qguestion; the direction and intensity of land use trends, and the magnitude of
growm h in hone building activity related to the installation of public sewers
i n Bohners Lake when interpreting the statutory term “reasonably devel oped
community center” under S. 66.016(1)(a), Stats. However, the Departnent held

that the community center nmust first mininmally conply with statutory intent,
» 50

stating; “..flexibility has linmts and basic necessities cannot be waived.
M  Enpl oynment

Enpl oynment opportunities are extrenely limted within the proposed vill age
area, as they were in 1991. Sone opportunities do exist, such as the “Colf

G ft Shop”. However, nost of the other enployment opportunities tend to
relate to taverns, restaurants, and recreation-rel ated busi nesses. Mst of
these are seasonal in nature, such that the need for enpl oyees decreases
drastically in non-sumer nmonths. As a result, it is necessary for nmost full-
time residents to travel outside the proposed village area to seek enpl oyment
or to target custoners for their hone-based enterprises. It is clear that
enpl oyment patterns do not support honpgeneity or comnpactness requirenents.

N. Soci al Custons

Most of the social interactions in the proposed village area are based on the
three | akes and on particul ar nei ghbor hood- subdi vi si ons. Exanpl es are the
Austin Club, the Lake Knolls Civic Association, Nippersink Conmunity Club, the
two | ake managenent districts, Conservation O Qur Lakes (COOL), Powers Lake
Yacht Club, and the Three Lakes Community Association. O her organizations are
based on specific activities. Exanples are Powers Lake Sportsnen’s C ub,

Ni ppersi nk Gol f Leagues, Barn Burns Colf League, Couplets Bow ing League, the
Lunch Bunch, the Ladies Investnent Club, a nmen’s pool |eague, and a bonsa

club. Sone of the organizations provide services to the | ocal community; the
Powers Lake Sportsman’s Club offers shooting safety courses and the Three Lakes
Conmmmuni ty Associ ation publishes a regular newsletter. However, nost of the
soci al organi zations exist only for private interests and do not serve the

wi der conmunity. Many of the organizations cited by Petitioners have unknown
menber shi ps, or menberships so |ow they nmight nore appropriately be considered
as gatherings of friends or neighbors. Also, the menbershi ps of many of the
organi zations are conprised heavily of out-of-town residents. These

organi zations naturally becone dormant once the sumer nonths pass.

50 Bohners Lake, p. 46 (1999).
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CGenerally, there is a lack of social cohesion across the proposed vill age area.
As indicated above, the social interactions and identity are based on

i ndi vi dual nei ghborhoods or |akes. A good exanple of this is the existence of
two separate | ake managenent districts, despite the | akes being in such close
proxinmty and despite the fact that they share the sane drai nage basin. There
is alnbst no coordinated activity between these districts. Instead, the Powers
Lake Managenent District appears oriented towards the town of Randall, while

t he Lake Benedict/ Tonbeau Managenent District appears oriented towards the town
of Bloonfield. Both districts hold their annual neetings at the Randall and

Bl oonfield town halls.

Petitioners maintain that the |akes and their |akeshores provide a focal point
for social interaction and for the social cohesion necessary to satisfy
§66.016(1)(a). However, the | akeshores are alnost entirely privately owned.
There are only two small parks on Powers Lake and none on Tombeau or Benedi ct
Lakes. Instead, the | akes serve as a focus for private retreat and private
recreation only. The clubs and social organizations are primarily for the
edification of |akeshore property owners rather than the wider conmunity. In
fact, it was only recently that a public boat |aunch was inproved to all ow
access for non-Ilakeshore owners. Therefore, because the | akeshores are
private, many area residents must seek social and recreational opportunities
el sewhere.

What ot her social opportunities mght exist? Schools and churches are often a
basis for social interaction and comunity cohesion in rural villages. However,
t he proposed vill age has neither of these.

School s often nold community all egi ance through scholastic, social and athletic
activities. However, the territory proposed for incorporation lies in three
different school districts and as a result, students nmust be bussed in three
different directions to different schools. The territory is pulled to three
different external areas. It lacks the status of a separate comunity with its
own schools and the social activities that tend to follow. It should be noted
that in Wsconsin the deternination of school boundaries is entirely separate
fromthe process of nunicipal governance. Because of this, school district
boundaries are still considered to be neutral with respect to incorporation.?®!
However, although the school district boundaries thensel ves are considered
neutral with regard to the honpbgeneity and conpactness requirenent, the nere
fact that students and parents are pulled in three separate directions for
education reflects on the disparity and fragmentati on of social custons in the
ar ea.

Regar di ng churches, the Powers Lake area has only one church and it is seasona
in operation. It is unheated and provides no restroomfacilities, nor does it
sponsor or host any organi zed activities that nay serve to attract residents
fromacross the community (except for weekly services in the summer). dearly
those residents that worship regularly do so outside of the proposed village
area. Petitioner argues that consideration of churches on the issue of social
interaction is inappropriate. On page 13 of its brief, Petitioner argues that
by considering churches, the Department is violating the constitution by
requi ri ng honogeneity of religion. However, Petitioner msunderstands entirely
t he purpose for which churches are relevant in this incorporation proceedi ng.
The Departnent does not require a honogeneity of religion, nor is it concerned
in the least with the types of religious denomi nati ons or worshi p nethods that

51 pewaukee (1991).



m ght exist in a community petitioning for incorporation. Instead, the

exi stence of churches often points to the social interaction opportunities that
exist in villages. |In past deterninations, the Departnment has held that social
activities centered around churches is evidence of a sense of community
identity.% In other determnations, failure to have a continuously operating
church was found to suggest that social activities took place el sewhere. > Both
school s and churches are oftentines a major focal point of social interaction
and comunity activity. |If these things do not exist in the proposed village
then these social and cultural ties nust lie prinarily el sewhere.

Finally, the Petitioners cite Conservation O Qur Lakes (COOL) as evidence of a
conmuni ty-wi de social identity. The sole purpose of COOL is to pronote

i ncorporation of the proposed village. |Its nenbership is linited to 12
residents. Cearly, the existence of COOL, by itself, cannot denonstrate
conmunity-wi de interest or show a common identity anbng area-w de residents,
however civic-mnded its purpose may be.

In the course of reviewing this npbst recent Powers Lake incorporation petition
t he Departnent has researched the academic literature on rural comunities. It
found that a community consists of both strong and weak ties. Strong ties are
those intimate bonds between famly nenbers and close friends. Wak ties are
those contacts one nakes in daily life with strangers or those not as famliar
Weak ties are often oriented to the locality where people live. Wak tie

i nteractions concern matters related to a conmon interest in the locality.
They tend to serve public rather than private interests. Comunity stability
depends on both weak and strong ties. Wak ties are needed to bind the strong
ties into a larger social structure. An absence of weak ties may cause soci al
fragnmentation of the community into the conposite strong ties. Wile strong
ties are prevalent in rural conmunities, weak ties nmay be nore difficult.

Rural residents’ daily needs nay take them well beyond the boundaries of their
conmunities and in fact, these extra-local connections nay be even stronger and
nmore influential than the ties within the | ocal society. The shortage of weak
ties in rural areas can retard the devel opment of the community. >

Appl ying these concepts to Powers Lake, the Departnent previously noted that
many of the social interactions of the residents of Powers Lake take place

out side the proposed village and nany of the business activities within the
proposed village are oriented towards a |arger nmarket outside of the i mmediate
area. There is no main street or village square or village hall or conmunity
center or school or grocery store. Powers Lake may have a difficult tine
devel oping the weak ties, and as a result, the area may consist of only
fragmented social units. |In fact, this is the current situation in which
Powers Lake finds itself. Most of the social activity is confined to specific
nei ghbor hoods or subdivisions. Residents appear to identify with their

nei ghbors or co-workers, or school, or church. They do not identify with the
proposed village area as a whol e.

O Community Center

W sconsin statute section 66.016(1)(a) requires a reasonably devel oped
community center, including "some or all of such features as retail stores,

2 Hewitt, (1973), Newburg, (1973).
5% Rockfield, (1964), Fitchburg (1982).
54 Kenneth P W kenson, The community in Rural Anerica, Geenwood Press (1991)
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churches, post office, tel ecomunications exchange and sinilar centers of
conmunity activity."

Courts interpreting 866.016(1)(a) have used the follow ng | anguage to descri be
what is neant by conmunity center:

Analysis... reveals that there is no dom nant community center in the
area proposed to be incorporated which nmight serve as a focal point for
the Town’s social and business activities. Wile there are sone such
facilities in existence, such as two post offices, firehouses, grocery
stores, taverns, service stations, and small retail stores; there are no
banks, professional offices, nmedical facilities, pharmacies, or nodern
shopping centers... [therefore] it is the opinion of the director that
the entire territory of the proposed village is not reasonably honmbgenous
or conpact. %®

Al so of concern is the requirenment that the area have a reasonably

devel oped conmunity center which is the focal point for the conmon
social, econonmic and cultural ties that bind the community. It is the
opinion of the Director that the crossroads facilities heretofore
enunerated do not constitute a reasonably devel oped community center

The fact that the only church in the core is now enpty and unused woul d
suggest that community activities occur el sewhere. There is no facility
for public gatherings, no park, no town square or nmunicipal center, no
bank, no tel ephone exchange. The crossroads devel opnent which exists is

too linited in facilities to function effectively as a community center.5’

Petitioners argue, both in 1991 and today, that Powers Lake itself is the nost
i mportant focal point of the area and forns a reasonably devel oped comunity
center, in and of itself. In the 1991 Powers Lake determ nation, the Departnent
hel d;

“Alake will always be a focal point of public activity. But a

| akeshore area may or may not be. |If the lake is surrounded by private
cottages, it will not be. |If one part of a |akeshore has a public
park, a marina, restaurants, motels, public buildings, and gift shops
and other retail enterprises, then the | akeshore area can easily becone
the center of comunity activity”. 58

There is no basis in the statute or in past determinations for the notion that

a lake itself may constitute the required "comunity center". Petitioners cite
the Departnent’s deternination in Chain O Lakes as support, however, the Chain

O Lakes determi nation discussed the | akeshore as a comunity center, not the

| ake itself.

Unli ke a | ake, a | akeshore may be used for comrercial establishnments, public
bui | di ngs and parks, and the kinds of |and uses the Legislature envisioned when
it set the requirenent of a "reasonably devel oped conmunity center".

Therefore, the question is whether any of the | akeshores in the Powers Lake
area could constitute a community center

% Schmidt v. Departnment of Resource Devel opnent, 39 Ws.2d 46, 62 (1968).
57 Schar pi ng v. Johnson, 32 Ws.2d 383, 388 (1966).
8 powers Lake, pg. 19 (1991).
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The Departnent di scussed the public |akeshore facilities available in Powers
Lake in its’ 1991 deternination

“No | akeshore area on any of the |akes can serve as a comunity foca
point for the entire "village" area. There is no town or community
public park of any size on any of the |akes. The |akes serve as a
focus for private retreat, private recreation only, in addition to the
occasi onal fishing derby or larger party/event sponsored by a singul ar
local club. It must, therefore, be areas outside the proposed village
that serve as social and recreational gathering places for the vast
majority of the residents.”®°

As Intervenors correctly point out, the Powers Lake area is substantially the
same now as it was in 1991. The proffered village “core” |acks the type of
busi nesses and services that typically conprise the comunity center of
communities to whomthis Departnent has granted incorporation in the past.

In addition, the majority of the | akeshore areas in the proposed vill age of
Powers Lake are still private, although two small |akeshore parks and a boat

| aunch now exist and are available to the public. The boat |aunch was inproved
by the Town of Randall in 1996. Bayvi ew and Lakesi de parks, on the south shore
of the Iake, were formerly |leased to the Lake Knolls Civic Association

However, in 1993 these parks reverted back to town control and are now open to
the public. There is also public access to Powers Lake at a boat | aunch and
“public park” established by the DNR in 1997

The pattern of devel opnent in the proposed village area has been al ong the

| akeshores, rather than froma local focus, such as a nucl eus comerci al
center. However, Petitioners argue that in the event the Departnent finds that
the lake itself or the area | akeshores do not constitute a conmunity center

t hen devel opment along CTH P does. Activity along CTH P includes a few
taverns/restaurants and a post office. Petitioners argue that both the Pit
Stop and Post Office are particularly well established neeting places for the
community. This is essentially the sane argument made in 1991. |In fact, in
its 1991 determination, the Departnment rejected the post office as a comunity
gat hering place for the follow ng reasons:

The entire proposed village area is saturated by rural route
delivery fromeither the Genoa City post office or the Burlington
post office. There is no requirenent or necessity that any of the
residents use the facilities of the Powers Lake post office; the
post office boxes there are used strictly as a preference over hone
delivery, or by some seasonal visitors/residents. Since all year-
round residents can get hone delivery, it is unlikely that many
woul d choose to have a post office box, especially if it was

i nconveniently located. |If this post office was in a comerci al
area that included the possibility of procurement of daily
necessities, it mght be able to serve as a gathering place. In
Powers Lake, however, it does not reside in such a conmunity center;
the post office is in | eased space, on a county trunk highway, in
essentially a drive-through area

In addition to the Post Ofice, the proffered community center along CTH P
i ncludes the “QCakland Pit-Stop” (bar, restaurant, boat fuel, snacks, a cooler
of mlk, bread, butter, eggs, etc.), “Gabby’s Resort” (bar, picnics, buoy

% powers Lake, pg. 20 (1991).
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rentals, parking and roons), “The Ad MII” (restaurant and bar); the “Sit-N
Bul I 7 (bar and packaged goods sal es) and the DNR public boat |aunch. The

busi nesses located in the proffered center are predoninantly restaurant/bars or
of fer services to recreational and seasonal visitors. Petitioners argue that
the food goods contained at the Pit Stop are sufficient to neet residents
daily needs. This is an extraordinary claim |In fact, several surveys taken
on different days and at different times of the year, indicate that the

of ferings are often nminimal in quantity and variety. However, the Departnent
need not delve too deeply into the veracity of clainms nade about the cool er
because the outconme of this natter does not hinge on the cooler alone. The
proffered comunity center falls short in alnbst every way. There is sinmply no
way that this area can nmeet the daily needs of the residents. Devel oprment
along CTH P is mainly restaurant/bars. It should not be otherw se
characterized so as to neet the requirenents of 866.016(1)(a).

Wil e petitioners have offered at | east 10 new businesses within the area
proposed for incorporation since 1991, none of these are located in the
proffered community center. Also, the activities of nost of these businesses
are directed outside the |ocal area and do not provide goods or services that
neet the daily needs of the residents. The fire station is the only place
capabl e of providing space for conmunity gatherings or events. The petitioners
al so of fered the seasonal church as a center of comunity activity. However,
as previously noted, the church facilities do not provide space for regul ar
conmuni ty gat herings and, unlike other sinmlar conmmunities, is not identified
with a “village core”. Conmmunity gatherings are not possible at the existing
church facility within the village, since it |lacks both bathroomfacilities and
any running water. Map 12, on page 49, shows businesses in the Powers Lake
area listed by the Wsconsin Departnent of Commerce as of 1997.

As indicated above in the discussion of “social custons”, on page 30, the
Department has researched the academc literature on rural conmunities. The
research reveals that achieving a functional conmmunity center in a rural area
can be challenging. Rural residents tend to travel w de di stances outside of
the community to neet daily needs such as work, school, shopping, recreation
soci alizing, and worship. They may have strong ties to the conmunity but not
the weaker ties. This tendency is thought to be a najor barrier to devel opnent
of community in rural areas. The lack of weak ties leads to the lack of a
sufficient material density sufficient to for social comunity and solidarity.
This problemis accentuated in Powers Lake by the nearby presence of Twin
Lakes, CGenoa City, and Lake Geneva. Unlike Powers Lake, these comunities do
provi de shoppi ng and soci al opportunities. Also, because of the poor
transportati on systemthrough the proposed village area, it is just as quick in
many instances for residents to shop in these areas. Because needs can be
conveniently net in these nearby communities, there is little demand for such
services in the proposed village area.

60

In one treatise on rural sociology, The Conmunity in Rural Anerica, Kenneth
W kenson identifies a lack of local orientation as a major problemfor rura
comunities. He states,

Rural residents tend to neet few of their daily needs together in the
rural territory they share. This tendency could be a major long-tine
contributor to what only recently has come to be recogni zed a serious
barrier to the devel opment of community in rural areas. A nmmjor problem

€0 Kenneth P W1 kenson, The community in Rural Arerica, , pg. 8. G eenwood
Press (1991)
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of the rural community, therefor is the lack of sufficient naterial
density to support the Ievel of nmoral or dynamic density needed for
organic solidarity in nodern tinmes. (pg. 8)

Perhaps a sinpler way of expressing this idea is found in an article in

Archi tecture magazi ne which interviewed journalist/author, Andrew Ross, on his
study of the planned conmunity of Celebration, Florida.® Ross concluded that
Cel ebration was a “one-di nensional” conmunity where deeper social relationships
were nore often based on affiliation with the school or churches or other
activities, which didn’t necessarily depend on proxinmty. He states, “People’s
sense of comunity was forned nore around their experience of hardship and
adversity than as a result of the physical advantages of the city plan.” (pg.
63) Sinlarly, the sense of community attested to by the petitioners may cone
fromthe hardshi ps or adversity of having 5 different governments to deal with.
However, this sense of comunity is not supported by the network of |oose

rel ati onshi ps, organi zati ons, services and institutions needed to sustain a
conmuni ty.

Appl ying these concepts to the Powers Lake conmunity, it appears that, while
the residents nay feel a physical and social identity with the Powers Lake
proposed village area, their nore established social relationships are to their
nei ghbor s/ co-workers, their church, or their children's school. Physically,
their ties may be nore towards their surroundi ng subdivision or the nearest

| ake. The Departnment observes that the businesses, groups, and institutions
that do exist in the Powers Lake area are either snaller nei ghborhood-oriented
groups or are oriented to seasonal guests, tourists, and a |arger regiona
market. In his discussion of the inportance of locality-oriented activity in
formng a rural comunity W I Kkinson states, “Locality-oriented actions tend to
serve the public rather than private interests. Locality orientation is the
hal | mark of community action.” (pg. 89) This locality-oriented activity is
what appears to be | acking

®1 Lang, Ho, Cathy, Architecture, Septenber, 1999. Underwiting the Anmerican
Dream pg. 63.
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DETERM NATI ON

Nat ural Boundaries, Natural Drainage Basins, Soil Conditions

As previously described and anal yzed, the boundaries selected for this
i ncorporation petition largely correspond with many of the natural attributes
of the area.

Transportation Facilities

Al of the county trunk hi ghways bracket the proposed village area. They
primarily serve to tie the territory to the other incorporated entities in the
area: Twin Lakes, Genoa City, and Lake Geneva, rather than to tie it together
as a separate honobgeneous whol e.

Al t hough county trunk highways "B/O'" and "UF," along with "P," facilitate
access through, and within, the petitioned territory, there is also an
extensive internal transportation system albeit one that is dysfunctional in
several locations. Wile these breaks in the internal circulation pattern
serve to inhibit "neighborliness" by isolating residential areas from one
another, the breaks in internal circulation patterns are not so pervasive as to
detract froma general pattern of physical conpactness and honogeneity.

However, the Department notes that the current conflicts involving neighboring
subdivisions in the Nippersink area and the town of Randall on the conversion
of private gravel roads to paved town roads, illustrates a |ack of coordination
and comon goal s regardi ng the mai ntenance and i nprovenent of the |ocal road
system needed to facilitate internal circulation. Nevertheless, the
transportation facilities are found to neet the statutory requirenents for
honobgenei ty and conpact ness.

Previous Political Boundaries

This petition would create a new political boundary which considers both the
natural and built environment, while previous political boundaries overl ayed
the area with three townshi ps and two counties wi thout apparent consideration
for either. By encompassing all of the existing Powers Lake Managenent
District boundary, as well as the newy forned Benedi ct/ Tonbeau Lake Managemnent
District, the petitioners' boundary could al so serve to enphasi ze coordi nat ed
managenment of the attributes of all of the |akes, rather than to sinply focus
on one of them The existence of two separate |ake managenent districts does
not facilitate the coordi nated nanagenent of the environmental and safety

i ssues associated with the three | akes. The Department acknow edges that the
creation of one local governnent unit would contribute to the coordinated
managenment and regul ati on of these resources. The proposed village boundary is
nostly coterm nous with the sanitary district boundary reconmmrended in the

Power s/ Tombeau/ Benedi ct Facilities Plan in May, 1992. The creation of a
sanitary district for the Powers Lake area has not been initiated. However,
the Pell Lake Sanitary District has built a treatnent plant that has the
capacity to serve the proposed sanitary district area and the creation of the
proposed village would not prevent sanitary sewer service from being extended
to remai ni ng uni ncorporated areas. Therefore, the need for the petition to
consi der honmpgeneity and conpactness in this proposed political boundary versus
previous political boundaries is considered to be net.
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Boundari es of School Districts

The departnent has stated in past determ nations that "boundaries of schoo
districts are unaffected and therefore neutral with respect to the
consolidation of the village and town." Although schools are an inportant
determ nant in nolding conmunity all egiance through schol astic, social, and
recreational activities (topics which are treated in the follow ng subheadi ng
entitled "Shopping and Social Custons"), the determ nation of their boundaries
is presently entirely separate fromthe process of nunicipal governance.

For that reason, school district boundaries per se are considered to be neutra
with respect to nunicipal incorporation.

Shoppi ng and Soci al Cust ons/ Conmunity Center

Powers Lake continues to lack the basic elenments that lend a community its
soci al and physical cohesion. As in 1991, there is not a sufficiently

devel oped conmunity “core” that contains a conbination of institutions, goods
and services, and recreational/social opportunities that are necessary as a
focus of community-wi de identity. In spite of a grow ng popul ation and the

i ncreasi ng nunber of year-round residents, the facilities to neet the basic
daily needs of these residents do not exist within the proposed village. What
goods and services that are available within the village are not ained at |oca
residents, but exist to serve recreational visitors and a w der regiona

mar ket .

There has not been any significant increase in commercial use within the
proposed village since the 1991 determination and, in fact, several properties
have been converted fromcomercial to residential uses.

Wth the exception of the fire station, there are no facilities within the
village suitable for holding comunity gatherings and the comunity groups
present in the proposed village are organi zed around nei ghborhoods or private

i nterests such as sports, investing, yachting, etc. Many of these organizations
do not facilitate a community identity since their activities are often
seasonal and nmany of the nenbers of these groups/organizations are from outside
the I ocal community or froma |linited nei ghborhood area.

No school s or year-round churches, around which social and conmmunity activities
are often organi zed, exist within the proposed village. It is clear that the
majority of residents nmeet their social and physical needs outside of the
proposed village. Therefore, because the activities of residents are
externally oriented, rather than internally oriented, the enploynent, shopping
and social activities of the residents of Powers Lake are neither honbgeneous
nor conpact.

Concl usi ons
The Petitioners have not denobnstrated that a sel f-sustaining core of public,
conmerci al, professional and recreational facilities, which neet the statutory

requi renents for a “Reasonably devel oped comunity center”, have been
established in the proposed village of Powers Lake. Nor have they shown that
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any of the factors considered by the statute have varied significantly since
the Departments 1991 determination

Therefore, it is the Departnent’s conclusion that the territory proposed for
i ncorporation does not neet the standards established in 66.016(1)(a) for the
i ncorporation of an “isolated vill age”
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NOTI CE OF APPEAL | NFORMATI ON

NOTI CE OF RI GHTS FOR REHEARI NG OR JUDI Cl AL REVI EW
THE TI MES ALLONED FOR EACH AND THE | DENTI FI CATI ON
OF THE PARTY TO BE NAMED AS RESPONDENT

As required by s. 227.48 (2), Stats., the follow ng notice is served on
you as part of the Department's decision

Any party has a right to petition for a rehearing of this decision
within 20 days of service of this decision, as provided in s. 227.49 of
the Wsconsin Statutes. The 20-day period conmences the day after
personal service or mailing of this decision. (Decisions of the
departnment are nailed the day they are dated. |In the case of an ora
deci sion, personal service is the oral pronouncenent of the decision at
the hearing.) The requirenents and procedures of s. 227.49 should be
followed in petitions for rehearing. The petition for rehearing should
be filed with the Departnent of Adm nistration. Neverthel ess, an appeal
can be taken directly to circuit court through a petition for judicial
review. It is not necessary to petition for a rehearing.

Any party has a right to petition for a judicial review of this decision
as provided in s. 227.53 of the Wsconsin Statutes. The requirenents
and procedures of s. 227.53 should be followed in petitions of judicial
review. The petition should be filed in circuit court and served upon

t he Departnent of Administration within 30 days of service of this
decision if there has been no petition for rehearing, or within 30 days
of service of the order finally disposing of the petition for rehearing.
The 30-day period conmences the day after personal service or nmailing of
t he decision or order, or the day after the final disposition by
operation of |aw of any petition for rehearing. (Decisions of the
departnment are nailed the day they are dated. |In the case of an ora
deci si on, personal service is the oral pronouncenent of the decision at
the hearing.) The petition for judicial review should name the
Departnent of Adm nistration as respondent.

This notice is part of the decision and incorporated therein.

Secs. 227.49 and 227.53, Stats. are hereby reproduced in their
entirety

227.49 Petitions for rehearing in contested cases.

(1) A petition for rehearing shall not be a prerequisite for
appeal or review. Any person aggrieved by a final order may,
within 20 days after service of the order, file a witten petition
for rehearing which shall specify in detail the grounds for the
relief sought and supporting authorities. An agency may order a
rehearing on its own notion within 20 days after service of a fina
order. This subsection does not apply to s. 17.025 (3) (e). No
agency is required to conduct nore than one rehearing based on a



petition for rehearing filed under this subsection in any contested
case.

(2) The filing of a petition for rehearing shall not suspend or
delay the effective date of the order, and the order shall take
effect on the date fixed by the agency and shall continue in effect
unl ess the petition is granted or until the order is superseded,
nodi fied, or set aside as provided by | aw.

(3) Rehearing will be granted only on the basis of:
(a) Some material error of |aw
(b) Some material error of fact.

(c) The discovery of new evidence sufficiently strong to reverse
or nodify the order, and which could not have been previously
di scovered by due diligence.

(4) Copies of petitions for rehearing shall be served on al
parties of record. Parties may file replies to the petition.

(5) The agency may order a rehearing or enter an order wth
reference to the petition without a hearing, and shall dispose of
the petition within 30 days after it is filed. |If the agency does
not enter an order disposing of the petition within the 30-day
period, the petition shall be deened to have been denied as of the
expiration of the 30-day period.

(6) Upon granting a rehearing, the agency shall set the matter for
further proceedings as soon as practicable. Proceedi ngs upon
rehearing shall conformas nearly nmay be to the proceedings in an
original hearing except as the agency may otherwise direct. If in
the agency's judgnment, after such rehearing it appears that the
origi nal decision, order or determnation is in any respect
unl awf ul or unreasonabl e, the agency may reverse, change, nodify or
suspend the sane accordingly. Any decision, order or determ nation
made after such rehearing reversing, changing, nodifying or
suspendi ng the original determ nation shall have the sanme force and
effect as an original decision, order or determ nation.

227.49 - ANNOCT.
History: 1975 c. 94 s. 3; 1975 c. 414; 1977 c. 139; 1979 c.
208; 1985 a. 182 s. 33t; Stats. 1985 s. 227.49.

This section does not require service of a petition for

rehearing within 20 days of service of the order; only filing.
DOR v. Hogan, 198 W (2d) 792, 542 NW(2d) 148 (Ct. App. 1995).
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227.53 Parties and proceedi ngs for review.

(1) Except as otherw se specifically provided by |aw, any person
aggri eved by a decision specified ins. 227.52 shall be entitled to
judicial review thereof as provided in this chapter.

(a) 1. Proceedings for review shall be instituted by serving a
petition therefor personally or by certified nmail upon the agency
or one of its officials, and filing the petition in the office of
the clerk of the circuit court for the county where the judicial
review proceedings are to be held. |If the agency whose decision is
sought to be reviewed is the tax appeal s comm ssion, the banking
review board, the credit union review board, the savings and | oan
revi ew board or the savings bank revi ew board, the petition shal
be served upon both the agency whose decision is sought to be
revi ewed and the correspondi ng nanmed respondent, as specified under
par. (b) 1. to 5.

2. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30
days after the service of the decision of the agency upon al
parties under s. 227.48. |If a rehearing is requested under s.
227.49, any party desiring judicial review shall serve and file a
petition for reviewwithin 30 days after service of the order
finally disposing of the application for rehearing, or within 30
days after the final disposition by operation of |aw of any such
application for rehearing. The 30-day period for serving and
filing a petition under this paragraph conmences on the day after
personal service or mailing of the decision by the agency.

3. If the petitioner is a resident, the proceedings shall be held
inthe circuit court for the county where the petitioner resides,
except that if the petitioner is an agency, the proceedi ngs shal

be in the circuit court for the county where the respondent resides
and except as provided in ss. 77.59 (6) (b), 182.70 (6) and 182.71
(5) (g). The proceedings shall be in the circuit court for Dane
county if the petitioner is a nonresident. If all parties
stipulate and the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings nmay be held in the county
designated by the parties. |If 2 or nore petitions for review of
the sane decision are filed in different counties, the circuit
judge for the county in which a petition for review of the decision
was first filed shall determne the venue for judicial review of

t he decision, and shall order transfer or consolidation where
appropri ate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved
by the decision, and the grounds specified in s. 227.57 upon which
petitioner contends that the decision should be reversed or
nmodi fied. The petition may be amended, by |eave of court, though
the tinme for serving the same has expired. The petition shall be
entitled in the nane of the person serving it as petitioner and the
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nanme of the agency whose decision is sought to be reviewed as
respondent, except that in petitions for review of decisions of the
foll owi ng agencies, the latter agency specified shall be the naned
respondent:

1. The tax appeal s conmm ssion, the departnment of revenue.
2. The banking revi ew board, the division of banking.
3. The credit union review board, the office of credit unions.

4. The savings and | oan review board, the division of savings and
| oan, except if the petitioner is the division of savings and | oan,
the prevailing parties before the savings and | oan revi ew board
shal | be the nanmed respondents.

5. The savings bank review board, the division of savings and

| oan, except if the petitioner is the division of savings and | oan,
the prevailing parties before the savings bank revi ew board shal

be the named respondents.

(c) A copy of the petition shall be served personally or by
certified mail or, when service is tinely admtted in witing, by
first class mail, not later than 30 days after the institution of
t he proceedi ng, upon each party who appeared before the agency in
the proceeding in which the decision sought to be reviewed was nmade
or upon the party's attorney of record. A court may not dismss
the proceeding for review solely because of a failure to serve a
copy of the petition upon a party or the party's attorney of record
unl ess the petitioner fails to serve a person listed as a party for
purposes of review in the agency's decision under s. 227.47 or the
person's attorney of record.

(d) The agency (except in the case of the tax appeal s conmi ssion
and the banking review board, the credit union review board, the
savings and | oan revi ew board and the savi ngs bank revi ew board)
and all parties to the proceeding before it, shall have the right
to participate in the proceedings for review The court may permt
other interested persons to intervene. Any person petitioning the
court to intervene shall serve a copy of the petition on each party
who appeared before the agency and any additional parties to the
judicial review at least 5 days prior to the date set for hearing
on the petition.

(2) Every person served with the petition for review as provided
in this section and who desires to participate in the proceedings
for review thereby instituted shall serve upon the petitioner,
within 20 days after service of the petition upon such person, a
notice of appearance clearly stating the person's position with
reference to each material allegation in the petition and to the
affirnmance, vacation or nodification of the order or decision under
review. Such notice, other than by the naned respondent, shal
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al so be served on the naned respondent and the attorney general

and shall be filed, together with proof of required service
thereof, with the clerk of the reviewing court within 10 days after
such service. Service of all subsequent papers or notices in such
proceedi ng need be nmade only upon the petitioner and such ot her
persons as have served and filed the notice as provided in this
subsection or have been pernitted to intervene in said proceeding,
as parties thereto, by order of the review ng court.

227.53 - ANNOT.

H story: 1971 c. 243; 1975 c. 94 s. 3; 1975 c. 414; 1977 c.
26 s. 75; 1977 c. 187; 1979 c. 90, 208, 355; 1985 a. 149 s. 10;
1985 a. 182 ss. 37, 57, Stats. 1985 s. 227.53; 1987 a. 27, 313,
399; 1991 a. 221; 1995 a. 27; 1997 a. 27.

[From WsLaw™March 1, 1998 Rel ease. Unofficial text from Wsconsin
Statutes and Annotations, 1995 — 96. Updated through 1997 Ws. Act 60,
being all legislation enacted and all Suprene Court Rul es adopted as of
March 1, 1998.]
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DEPARTMENT CONTACTS MADE DURING RESEARCH AND ANALY SIS
(includes those cited in footnotes)
Richard Anderson, Chairman of the Benedict/Tombeau L ake Management District. July, 1999
Brian Bleisner, WIDOT
Ray Banks, Roads Supervisor for the town of Bloomfield. September, 1999
Ben Coopman, Highway Commissioner for Wawaorth County. June, 1999
Paul DeMichael, Secretary of the Powers Lake Management District. July, 1999
Richard Goetsch, Wilmot UHS. August, 1999
Debora L. Grube, Zoning Manager, Waworth County Planning Zoning and Sanitation. September, 1999
Warren Hansen, Engineer for Farris Hansen and Associates. September, 1999
Phyllis Kaskin, Town of Randall Clerk. July, 1999
Bill Leher, Genoa City School District. August, 1999
Yvonne Lemmerhirt, Randall School District Superintendent. August, 1999
Tim Marquart, Save Our Community, August — September, 1999
William Roeder , Wheatland School District. August, 1999
John Roth, Lake Geneva/lGenoa City UHS. August, 1999
Bonnie Schaeffer, Kenosha County Department of Planning and Development. September, 1999
Gary Sipsma, Director of Highways for Kenosha County. June, 1999
Don Smitz, Chairman of the town of Wheatland. September, 1999
Arthur Charles Sommers |11, P.E.. Baxter and Woodman. September, 1999
Elizabeth Spencer, WIDOT, Endangered Resources, June, 1999
William Stauber, Chief Land Use Planner, SEWRPC. July, 1999
DonnaWalag, Conservation Of Our Lakes, Inc.
Ken Ward, Transportation Engineer at Rueckert and Milke, September, 1999

Wells, Martha, Chairman of the town of Bloomfield. October, 1999
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