


AGREEMENT
BETWEEN
THE STATE OF WISCONSIN
DEPARTMENT OF ADMINISTRATION
AND
[MUNICIPALITY]

	THIS AGREEMENT is made and entered on _____________, 2019 (“Effective Date”), by and between the State of Wisconsin, Department of Administration (“Department”), whose principal business address is 101 East Wilson Street, P.O. Box 7970, Madison WI 53707-7970, and [Municipality] (“Municipality”), whose address is _________________.

	WHEREAS, the Department administers the Community Development Block Grant (“CDBG”) program on behalf of the U.S. Department of Housing and Urban Development (“HUD”); and

	WHEREAS, as part of the administration of the CDBG program the Department established, with approval from HUD, the CDBG Revolving Loan Fund for Economic Development (“RLF-ED”) program, pursuant to which the Department provided CDBG funds to units of local government (“UGLG”) to loan to local businesses to undertake CDBG-eligible activities; and

	WHEREAS, under the RLF-ED program, when loan recipients made loan payments to UGLGs those UGLGs were permitted to retain such money in a revolving loan fund for future RLF-ED qualifying loans; and

	WHEREAS, the Municipality participated in and received funds from the Department pursuant to the RLF-ED program as an UGLG, used such funds to make loans to qualifying businesses, and established a revolving loan fund into which the Municipality deposited loan repayments for the purpose of funding future RLF-ED qualifying loans;

	WHEREAS, the Municipality has certified to the Department that the total balance of money in its RLF-ED revolving loan fund is $XXXXXXXXXXX (“RLF Bank Balance”) and the total value of outstanding loans is $YYYYYYYY (“RLF Accounts Receivable”); and

	WHEREAS, the Department has received approval from HUD to implement the CDBG-CLOSE program, the purpose of which is to liquidate and closeout outstanding RLF-ED revolving funds held by UGLGs; and

	WHEREAS, pursuant to the CDBG-CLOSE program the UGLGs are required to pay to the Department their RLF Bank Balances, the Department will establish RLF Closeout Accounts for each UGLG to be used for certain qualifying projects, and UGLGs will receive credit in their RLF Closeout Accounts in an amount equal to the amount of their remitted RLF Bank Balances; and

	WHEREAS, under the CDBG-CLOSE program UGLG’s with outstanding RLF-ED loans have the option to either: 1) immediately pay an amount to the Department equal to their RLF Accounts Receivable and receive credit in an amount equal thereto in their RLF Closeout Account in addition to the credit received for their RLF Bank Balance; or 2) not immediately pay such amount and instead enter into an agreement with the Department to pay such amount over a period of time.  UGLG’s that choose the second option will not receive credit in their RLF Closeout Account for an amount equal to their RLF Accounts Receivable; and

	WHEREAS, the Municipality has opted not to immediately pay an amount to the Department equal to its RLF Accounts Receivable;
	
NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and intending to be legally bound hereby, the parties do hereby agree as follows:
1. Establishment of RLF Accounts Receivable Payment Schedule.  The Municipality shall complete and submit a Closeout Report form (attached hereto as Exhibit A) no later than either; the date on which it remits its RLF Bank Balance to the Department or January 31, 2021.
2. Payment of RLF Accounts Receivable to the Department.  Commencing on the date the Municipality remits its RLF Bank Balance to the Department, on the 15th day of each calendar month the Municipality shall pay to the Department an amount equal to the amounts received by the Municipality under each RLF-ED loan in the preceding calendar month.
3. Late/Insufficient Payment.
a. In the event that the Department determines that the amount the Municipality paid to the Department in any given month is less than the amount anticipated as reflected in the Closeout Report the Department may send written notice to the Municipality of such discrepancy.  Within thirty (30) days of receipt of such notice the Municipality shall either: i) make a payment to the Department in an amount equal to the noted discrepancy; or ii) provide the Department with a written explanation for the discrepancy along with any supporting documentation.
b. If, after receipt of notice from the Department of a payment discrepancy the Municipality fails to make a payment as set forth in this section or provide a written explanation within the time period provided, then the Municipality’s outstanding RLF Accounts Receivable balance shall become immediately due and payable to the Department.
c. If the Municipality submits to the Department a written explanation for the discrepancy the Department shall review such explanation and may request further information and/or documentation.  Upon completion of its review the Department may take the following actions, which shall be conveyed to the Municipality in writing: 1) accept the Municipality’s explanation and excuse the payment discrepancy; 2) accept part of the Municipality’s explanation and demand payment of those portions of the payment discrepancy for which the Department rejects the Municipality’s explanation; or 3) reject the Municipality’s explanation and demand payment in full of the discrepancy amount.  If the Municipality fails to make a payment within thirty (30) days of receipt of such notice then the Municipality’s outstanding RLF Accounts Receivable balance shall become immediately due and payable to the Department.
4. Term.  Except as otherwise specified herein, this Agreement shall remain in full force and effect until such time as the Municipality’s RLF Accounts Receivable balance is $0.00.

5. Responsibility for Loan Collections.

a. Nothing in this Agreement shall be construed as making the Department in any way responsible for ensuring the Municipality enforces and collects payment on outstanding RLF-ED loans, which shall remain the responsibility of the Municipality.  Grantee represents and warrants that it will make commercially reasonable efforts to enforce the terms of their outstanding RLF-ED loans and pursue collection actions as necessary.
b. The Municipality shall not write off any outstanding RLF-ED loan with an outstanding balance without the Department’s express written permission, which shall not be unreasonably withheld.  If the Department grants permission to the Municipality to write off an RLF-ED loan with an outstanding balance, the Municipality’s RLF Accounts Receivable shall be reduced by an amount equal to such outstanding balance.
c. In the event that HUD makes a determination that the Department is required to remit to HUD any outstanding RLF-ED loan balances that have been written off by the Municipality, with or without the express written permission of the Department, the Municipality agrees to hold the Department harmless by paying to the Department, within ninety (90) days of written notice thereof, an amount equal to the amount the Department is required to remit to HUD.  Notwithstanding any language in this Agreement to the contrary, the Municipality’s obligations under this subsection shall survive the termination of this Agreement.
6. Limitation on Use of Program Income.
a. [bookmark: _GoBack]The Municipality may use up to twenty percent (20%) of Program Income, as defined by 24 CFR 570.489(e)(1), for qualifying administrative expenses under 24 CFR 570 until either the date on which it remits its RLF Bank Balance to the Department or January 31, 2021.  Once the Municipality has remitted its RLF Bank Balance to the Department it shall not use any Program Income for administrative expenses.

b. Commencing with the Effective Date of this Agreement the Municipality shall use its RLF-ED revolving loan fund account(s) solely for the purpose of collecting RLF-ED loan repayments and remitting such payment amounts to the Department in accordance with section 2 hereof.  With the exception of funds remitted to the Department from the Municipality’s RLF Bank Balance, the Municipality waives any claim to such funds, regardless of whether such funds qualify as Program Income under 24 CFR 570.489(e)(1), after they have been remitted to the Department.

7. Compliance with CDBG Rules and Regulations.  In carrying out its obligations as set forth in this Agreement the Municipality shall at all times comply with all applicable federal and state laws, published circulars, ordinances, federal and state regulations, guidance, and findings that are in effect during the term of this Agreement.

8. Authorized Representatives.  The Department’s authorized representative for the administration of this Agreement shall be the Administrator for the Division of Energy, Housing and Community Resources or his/her designee.  The Municipality’s representative responsible for the administration of this Agreement shall be _______________. The Municipality shall notify the Department in writing of any change in Municipality’s authorized representative.

9. Authorization to Contract.  The person(s) signing this Agreement on behalf of the Municipality represents and warrants that s/he has been given full and complete authority by the Municipality to enter into this Agreement on the Municipality’s behalf and to legal bind the Municipality to comply with all obligations thereof.

10. Notices. All notices and demands by any party to any other shall be given in writing and sent by a nationally recognized overnight courier or by United States certified mail, postage prepaid, return receipt requested, and addressed as follows:
To the Department:	__________________, Administrator
			Division of Energy, Housing and Community Resources
			101 East Wilson Street, 6th Floor
			Madison, WI 53703
To the Municipality:	______________________________
			______________________________
			______________________________
			______________________________
Any party may, upon prior written notice to the others, specify a different address for the giving of notice. Notices shall be effective one business day after sending if sent by overnight courier or two business days after sending if sent by certified mail, return receipt requested.
11. Indemnification.
a. The Municipality shall indemnify and hold harmless the Department and all of its officers, agents and employees from all suits, actions or claims of any character brought for or on account of any injuries or damages received by any persons or property resulting from Municipality’s actions, or that of any of its agents or sub recipients, in performing the obligations of this Agreement. The Municipality shall indemnify and hold harmless the Department and all of its officers, agents and employees from all suits, actions or claims of any character brought for or on account of any obligations arising out of agreements between the Municipality and sub recipient(s). The Municipality shall also hold the State harmless for any audit disallowance related to the allocation of administrative costs under this Agreement, irrespective of whether the audit is ordered by federal or state agencies or by the courts.
b. The Municipality assumes full responsibility and holds the Department harmless for any and all payments made, or any other actions taken by the Department in reliance upon the above representations. Further, the Municipality agrees to indemnify and hold the Department harmless against any and all claims, demands, losses, costs, damages, or expenses suffered or incurred by the Department resulting from or arising out of any such payment or other action, including reasonable attorneys’ fees and legal expenses, including, but not limited to, any demand by the federal granting agency for repayment or recoupment of funds.
12. Assignment/Sublet. The Municipality shall not sublet or assign all or any part of its obligations under this Agreement without prior written approval of the Department. The Municipality shall be responsible for all matters related to any sub recipient of an RLF-ED loan, including contract compliance, performance, and dispute resolution between itself and a sub recipient. The State bears no responsibility for sub recipient compliance, performance, or dispute resolution.
13. Termination for Convenience.
a. The Department may terminate this Agreement for convenience without penalty to the Department effective thirty (30) days after the effective date of notice thereof.  Upon termination for convenience the Municipality’s RLF Accounts Receivable shall be deemed to have been reduced to $0.00, provided, however, that if at any time after the termination of this Agreement for convenience HUD makes a determination that the Department is required to remit to HUD any outstanding RLF-ED loan balances not paid to the Department the Municipality agrees to hold the Department harmless by paying to the Department, within thirty (30) days written notice thereof, an amount equal to the amount the Department is required to remit to HUD.
b. The Municipality may terminate this Agreement for convenience without penalty to the Municipality effective thirty (30) days after the effective date of notice thereof.  Upon termination for convenience the Municipality’s outstanding RLF Accounts Receivable balance shall become immediately due and payable to the Department.
14. Amendment. No alteration, amendment, change or addition to this Agreement shall be binding upon either party unless reduced to writing and signed by each party’s Authorized Representative.
15. Severability.  If any provision of this Agreement shall be adjudged to be unlawful or contrary to public policy, then that provision shall be deemed null and void and severable from the remaining provisions and shall in no way affect the validity of the remainder of this Agreement.
16. Waiver.  Failure or delay on the part of either party to exercise any right, power, privilege, or remedy hereunder shall not constitute a waiver thereof. A waiver of any default shall not operate as a waiver of any other default or of the same type of default on a future occasion.
17. Force Majeure.  Either party's performance of any part of this Agreement shall be excused to the extent that it is hindered, delayed, or otherwise made impractical by reason of flood, riot, fire, explosion, war, acts, or omissions of the other party or any other cause, whether similar or dissimilar to those listed, beyond the reasonable control of that party. If any such event occurs, the non-performing party shall make reasonable efforts to notify the other party of the nature of such condition and the extent of the delay and shall make commercially reasonable, good faith efforts to resume performance as soon as possible.
18. Choice of Law and Venue.  In the event of a dispute, this Agreement shall be interpreted in accordance with the laws of the State of Wisconsin, to the extent that there is no conflict with federal law or applicable program requirements. The venue for any dispute shall be Dane County, Wisconsin.
19. Examination of Records.
a. The Department, any of its authorized representatives and the U.S. Government shall have access to and the right at any time to examine, audit, excerpt, transcribe, and copy on the Municipality’s premises any directly pertinent records and computer files of the Municipality involving transactions relating to this Agreement. If the material is held in an automated format, the Municipality shall provide copies of these materials in the automated format or such computer file as may be requested by the Department. Such material shall be retained until such time as the Department notifies otherwise.  Notwithstanding any language in this Agreement to the contrary, this provision shall the termination of this Agreement.
b. The Municipality shall notify the Department in writing of any planned conversion or destruction of these materials at least ninety (90) days prior to such action.
c. The Municipality may charge for copies of books, documents, papers, records, computer files or computer printouts, but such charge shall not exceed the amount the Municipality would charge for producing such material in response to a public records request under Section 19.35 of the Wisconsin Statutes.
20. Public Records. The Municipality shall make available to the Department for inspection and copying, any record produced or collected under this Agreement in accordance with Wis. Stat. § 19.36(3), subject to the right of the Municipality to assert any limitations upon access and disclosure available under Wisconsin Law. The Department agrees that, if it shall receive a request by any person not a party to this Agreement to disclose any record produced or collected under this Agreement, it shall afford the Municipality written notice, including a copy of such request, and a reasonable period of time, but in no event more than ten (10) business days after receipt of such notice, to respond to such request and, if applicable, raise any objections to disclosure of all or a portion of the requested records that may be available to the Municipality under Wisconsin Law. Notwithstanding the forgoing, if the Department determines that any of the forgoing records are required to be released in compliance with Wisconsin Open Records law under Wis. Stat. § 19.36 et seq., then the Department shall release such records, unless the Municipality agrees to defend and indemnify the Department, including any and all costs and fees including attorneys fees of any records requestor, in any mandamus or other action under Wis. Stat. § 19.36.
21. Captions.  The item captions contained herein are for convenience only and do not define, limit, or construe the contents of such items, paragraphs, or sections.
22. Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to its subject matter and constitutes and supersedes all prior agreements, representations and understandings of the parties, written or oral.
23. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but both of such counterparts together shall be deemed to be one and the same instrument.
IN WITNESS WHEREOF, the Department and the Municipality have executed this Agreement as of the date this Agreement is signed by the Department.
CITY OF______________________			DEPARTMENT OF ADMINISTRATION
DIVISION OF ENERGY, HOUSING & COMMUNITY RESOURCES
BY: __________________________			BY: __________________________
        [INSERT NAME]					        [INSERT NAME]	        
TITLE:	_______________________			TITLE: Division Administrator
DATE: 	_______________________			DATE: _______________________



6

