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sault and battery on November 11th until the plaigtiff .1e£t
on Christmas, as.seemingly appears frc.)m the record, might
be deemed a condonation by the plaintrff of such treatment
and therefore a bar to her right to a divorce based on that
particular instance, was not asserted in the court below, nor
is it presented by defendant on this appFaI- )
That condonation by subsequent forgiveness, expressed or
implied, and continued cohabitation, may be a proper groundv
for denying a divorce, subject to the condmon_ of future
vood conduct and to a revival of the cause of af:t1on by con-
ac:'lz:u:t much slighter than that of the for?fner, is recogmzed
in Phillips v. Phillips, 27 Wik, 252; Crichton v. Crichion,
- 73 Wis. 59, 64, 40 N. W. 638; Edleman v. Efilewma%, 125
Wis. 270, 272, 104 N. W. 56; Hickman v. Hickman, 188
Towa, 697, 176 N. W. 698, 14 A. L. R. 929, and note
1, 937.
s ppﬁﬂé it is the general rule that an appellate court such as
this refuses to consider questions or matters not preser}ted
to the trial court in a regular and proper way (In re Assign-

ment of Milwaukee S. & W. Co. 186 Wis. 320, 329, 202

N. W. 693), yet it may do so, and particularly so when

public rights or interests are concerned. Estate (?f J ohjr'bston_. __
186 Wis. 599, 608, 203 N. W. 376. That the dissolution of

the marriage contract by divorce is a ma.tter wherein pul.Jlic
interests as well as the particular private mten?sts of the im-
mediate parties are concerned is a firmly established doctrine.
Andrews v. Andrews, 188 U. S. 14, 30, 23 Sup. Ct. 237;
Kitsman v. Werner, 167 Wis. 308, 316, 166 N. W. 789;

Bergevin v. Bergevin, 168 Wis. 466, 470, 170 N. W 820. -
Such being the nature of this action, we feel constrained to :
oive consideration to these matters though not presented to
o

or passed upon by the trial court. _
Had the attention of the trial court been timely called to

plaintiff’s failure to comply by pleading or proof with the .

requirements of Rule XXVIII, sec. 3, supra, or o the pos-
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sible condonation, we feel constrained to believe, after a
careful inspection of the record, that the result reached be-
low might have been different. Considering the entire rec-
ord, we feel that the divorce granted the respondent in this
case ought not to presently stand. .

By the Court—Judgment reversed, and cause remanded
for further proceedings.

In RE INCORPORATION OF THE VILLAGE OF CHENEQUA,
' October 10—November 7, 1928,

Municipal corporations: Petition for incorporation: Domicile:
: What determines: Intention: Whether proposed area is neces-

sary for village: Town not ¢ party interested in proceedings:
Appeal: Weight accorded findings of fact.

1. The legislature has the power to make all laws not in comtra-
vention of the state or federzl constitutions, and within such
limitations it may create municipal corporations and alter them

at will. p. 166.

2."In proceedings under the statute to incorporate a village, only
residents in the territory proposed to be incorporated have
any interest in the proceedings, and the court therefore prop-
erly struck out objections to the incorporation filed by the -
town in which the proposed village was located. [In re Vil-

: lage of Mosinee, 177 Wis. 74, adhered to.] pp. 166, 167.

. 3. Where there is nothing suspicious about the circumstances, and

nothing to indicate that those wishing to change their resi-
dence were perpetrating a fraud on any one, or that they could
secure any undue advantage by such a change, the question of

residence becomes largely a guestion of intention. p. 168.

4. Where one has more than one home, each of which he occupies
for a portion of a year, he is at liberty to determine which
place shall be his domicile, and, having made a determination,
such place continues to be his domicile until he does some act
which is inconsistent with the place of his domicile. p. 168

- In determining whether the taxpayers who signed the petition
for the incorporation were good-faith residents of the terri-
tory sought to be incorporated, statements by them concern-
ing their intent to make their domicile in the proposed village
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limits were admissible; and the evidence is held to support

the sufficiency of the petition. p. 168
6. Whether the territory included within the proposed village has

the distinctive characteristics of a village presents questions
of fact; and on a disputed question of fact the supremeé court
will follow the findings of the trial court unless the-decided
preponderance of the evidence is to the contrary, or unless the
trial court has not applied correct rules of law in the recep-
tion of evidence. p. 169.

7. While the constitution (secs. 31 and 32, art. IV) and the stat-
ates seem to indicate there shall be a viliage before it is in-
corporated, there is nothing that prevents the incorporation of
a village which consists of residential property adjacent to a
large city, as the constitution, while remzining the same, is
sufficiently clastic to be applied to changing conditions and
the growth of the state. p. 170.

8. The finding of the trial court that the area sought to be in-
cluded in the incorporation is appurtenant to and necessary
for the future growth of the village, is held sustained by the
evidence. pp. 171, 172,

APPEAL from two orders of the circuit court for Wau-
kesha county: C. M. Davison, Circuit Judge. Affirmed.

For the appellants there was a brief by Lockney & Lowry
and Jacobson & Malone, all of Waukesha, and oral argu-
ment by Henry Lockney and M. 4. T acobson. _

For the respondents there was a brief by Quarles, Spence
& Quorles and Lines, Spooner & Quarles, attorneys, and
7. V. Quarles and Louis Quarles, of counsel, all of Milwau-
kee, and oral argument by J. V. Quarles and Louts Quarles.

CrowNEART, J. The trial court entered two orders in a
proceeding for the incorporation of the village of Chenequa:
one striking out the objections of the town of Merton to the
sufficiency of the petition, and the other incorporating the
village. From the first order the town of Merton appeals.
and from the second the town of Merton, Mary Gibson,
and Charles Gibson separately appeal. The defendants Gib-
son appeared at the hearing on the petition and filed objec-
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ti(?nsv to the incorporation. They resided and owned land
within the area incorporated.

The.err‘ors assigned are: (1) The court erred in striking
the obJ‘ectwns of the town of Merton; (2) the court erred
in finding that the petition for incorporation was signed by

~five taxpayers and residents in good faith of the territory

sought t_o be incorporated; (3) the court erred in finding that
t%le ternt:o?y sought to be incorporated had the characteris-
tics requisite to authorize incorporation under the constitu-

g tion of Wisconsin; (4) the court erred in finding that the

area did not include lands which were not reasonably ap-
purtenant and necessary for future growth; (5) the court
erred in making the order incorporating the village; (6) the
court' erred in excluding evidence.

The statutes involved are printed in the margin® The

1“61.01. Any part of any town or towns not included in any

village . . . may, upon application therefor b ‘
: y y not less than fi
_taxpayers and residents of such territory and upon compliance wi:rl'?

the cgnd:tmns of this chapter, become incorporated as a village.
“61.02. The persons intendin, icati i

. i g to make the application for the in-
corporation of such village shall cause . . P pan accurate Sui“;gy
and map . . . They shall also cause to be taken an accurate census
of the resident population of such territory as it may be on some
day not more than ten weeks previous to the time of making such
ipphcatf:on, exhibiting the name of every head of a family and the
ame of eve i i i i
b ‘?y.gerson a r§s1dent in good faith of such territory on
£
_ “61.08. If the court, after such hearing, shall be satisfied . . .
it shall make an order declaring that such territory . . . shall be

an incorporated village by . . . if the €

tht:,‘reto as hereinafter pgc’)vided T ylectors thereof shall assert
61.10. If a majority of the votes cast at such meeting shall be
against incorporation no further proceedings shall be had in respect
to such incorporation under such application and order; but if a
majority of such votes shall he in favor of incorporation the in-
habitants of such territory shall, from the time of the recording
of the order of the court aforesaid in the office of the register of

gig(;lf_,”be deemed -a body corporate by the name specified in such
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first question raised on this appeal is the order of the court
striking out the objection of the town of Mert(_)n. Pfy r.ef-
erence to the statutes it will be scen that there is no ‘mdlca-
tion therein that any parties except those directly involved
:n the included territory of the proposed village have any
interest in the incorporation of the village, and such was the
holding of this court in a similar case. In re Mosinee, 177
Wis. 74, 187 N. W. 688. In that case territory was pro-
posed to be annexed to a village under substantially similar
statutes to those here involved. The appellants contend that
there is a substantial difference between the facts and the
law in In re Mosinee, supra, and in the instant case, and
they cite In re Schumaker, 90 Wis. 488, 63 N. W. 1050;
State ex rel. Holland v. Lammers, 113 Wis. 398, 86 N. W.
677,89 N. W. 501, in which cases, under proposed organiza-
tion of villages, the towns out of which the villages were
carved were recognized as proper parties to the organiza-

tion proceedings. While it is true that the towns were so
~ recognized in those cases, the question here was not raised
or passed upon in either case. .

‘The legislature has power to make all laws not in con-
travention of the state or federal constitutions. Bushnell v.
Beloit, 10 Wis. 155; Field v. People, 3 Ilt. 79 Northwestern
N.dt. Bank v. Superior, 103 Wis. 43, 45, 79 N. W. 34;
Nitka v. Western Union Tel. Co. 149 Wis. 106, 110, 135
N. W. 492 Pauly v. Keebler, 175 Wis. 428, 439, 185 N-'W.
554, Within such limits it may create municipal corpora-
tions, ard alter them, at will. See State ex rel. Zilisch v.
Auer, post, p. 284, 221 N. W. 860, 223 N. W. 123. Thel:e
can be little doubt that the legislation in question here i1s
valid. The real question presented is whether the statutes

iwere complied with in organizing the village of Chenequa. .

The statute provides for the filing of a petition by ﬁ\.re or
more resident taxpayers within the proposed v111:?1ge 11rr}1ts
for the incorporation of the village and for a public hearing
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on the same. The hearing was held, and the town of Merton
filed objections to the petition, which were later stricken out
by the court on the theory that only residents proposing to
be incorporated had any interest in the proceeding, following
In re Mosinee, supra. From a legal standpoint that would
seem to be correct. The citizens of the town outside of the
proposed limits of the village could not vote on the matter.
They could take no action that would be effective in any
way. The legislative idea is that such citizens of the town,
or the town as a municipality, have no interest in the mat-
ter. The public assets and liabilities are to be apportioned
according to the assessed valuation of the respective proper-
ties of the village and town, so that the burdens of the town

- would be no greater after detaching the territory from the

town into the proposed village than before.. We think that
the court properly followed the decision of this court in In

~ ve Mosinee, and that the objection of the town of Merton

was propetly stricken out. :
The second question raised is whether the petition for in-

corporation was signed by the requisite five taxpayers, resi-

dents in good faith, of the territory sought to be incor-

- porated. The petition was signed by eight persons. One,

it is admitted, was duly qualified. The others were formerly

- residents of the city of Milwaukee, residing therein in rented

quarters or in hotels. Each of them owned a residence in
the proposed village limits which was suitable for all-year-
round residential purposes, and each lived within such pro-
posed village limits in such residence the major portion of
the year. Each had a place of business in the city of Mil-
waukee, and went to andfro more or less regularly during
that time to attend to his business. Prior to the signing of
the petition the petitioners considered the matter of chang-
ing their legal residence or domicile from the city of Mil-
waukee to the proposed village. They each concluded to do
this. Each notified the income tax assessor of his purpose
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and each took out automobile licenses in Waukesha county,
of which the proposed village is a part. Each testified on
oath that he had in good faith changed his residence from
the city of Milwaukee to his home in the proposed village.
All were substantial business men of good repute. The ter-
ritory embraced over two hundred actual, bona fide residents,
not including the petitioners. Since the filing of the petition
the petitioners have voted in such territory and have con-
tinuously maintained their residences therein. It appears

that the petitioners, in common with a large number of other

people, had expensive residences in the proposed village; that
they were not able to secure through the town proper police
protection for their persons or their property; that they could
not secure the necessary public conveniences ; and that the
growth of the city of Milwaukee made it desirable to estab-
1ish their residences in this territory and to live there a large
part of the time, if not a1l the time. They were within easy
driving distance of Milwaukee, and one Mr. Hitz had per-
manently resided in this territory for some years, and had
regularly gone to and from his home to his offices in Mil-
waukee. There is nothing suspicious about the circum-
stances and nothing to indicate that the petitioners were per-
petrating a fraud upon anybody or could secure any undue
advantage by such change of residence. Under such circum-
stances it is clear that the question of residence becomes
largely a question of intention. One may have more than
one home, but he can have only one domicile. Where he
has more than one home, each of which he occupies for a
portion of a year, he is at liberty to determine in his own
mind which place shail be his domicile, and, having made a
determination, until he does some act which is inconsistent
with the place of his domicile such place will continue to be
his domicile. The court held that the petition was sufficient,
and we conclude that the evidence supports this finding.
Will of Heymann, 190 Wis. 97, 208 N. W. 913, and cases
there cited.’
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The appellants contend that the statements that the peti-
tioners made concerning their intent to make their domicile
in the proposed village limits were self-serving and not ad-
missible. In the Heymann Case, supra, we said:

“In what we have said we do not wish to be understood
as denying the right of the deceased to freely change his
residence at will and for no other reasont than to escape taxa-
tion i Wisconsin, and the right to choose another residence
implies the right to declare his choice even for the sole pur-
pose of making evidence to prove what his choice was.
‘Sych declarations are not self-serving in an improper sense,
unless they are made with intent to deceive. If they are
false and made for a sinister purpose, they will meet the fate
that falsehood always meets in courts of justice when dis-

covered by the triers of fact” Matter of Newcomb, 192
N. Y. 238, 252, 84 N. E. 950.”

It is admitted that the territory contains over two hun-
dred bona fide residents. The vote taken resulted in 189
for incorporation to 14 against. The inhabitants, as claimed
by petitioners, number 485. With such 2 condition existing,
it can hardly be conceived that reputable citizens would take
a false oath to a petition when it would be so easy to secure
the requisite petitioners of undoubted domicile in the district.
Next it is claimed that the territory included within the
proposed village did not have the. distinctive characteristics
of a village, and the court erred in finding that it had such
characteristics. ‘This proposition presents questions of fact,
and, it may be conceded, troublesome questions of fact.

'Some similar questions were presented in State ex rel. Hol-

land v. Lammers, 113 Wis. 398, 86 N. W. 677, 89 N. W.
501, and also in Fenton v. Ryan, 140 Wis. 353, 122 N. W.
756, where the subject is elaborately treated. The appel-
fants contend that the incorporation of the village is in viola-
tion of the constitution. The only provisions of the con-
stitution in any wise applicable are secs. 31 and 32, art. IV.
Sec. 31 provides that the legislature is prohibited from en-
acting any special or private laws in the following cases:
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. . “7th. For granting corporate powers or privileges,

- except to cities.” . . . “Oth, For incorporating any city,

town or village, or to amend the charter thereof.” Sec. 32

provides: '
“The legislature shall provide general laws for the trans-

action of any business that may be prohibited by section

thirty-one of this article, and all such laws shall be uniform
in their operation throughout the state.”

We see nothing in either of these provisions of the con-
stitution that has been infringed upon by the statutes affect-
ing the incorporation of villages. True, the constitution does
indicate that there shall be a village before it is incorporated,
and the statutes are to the same effect, so it is argued that
the framers of the constitution had in mind the character-
istics of the villages and towns as they existed at the time
of the framing of the constitution, and as they had existed
in the Eastern states where the framers of the constitution
had formerly resided. :

The constitution was made for an expanding future. The
framers of the constitution were optimistic men who had
come to the West with full faith in its future development.
They could foresee and did foresee a wonderful growth and
prosperity for this state. They had seen in their lifetime
great changes in the means of transportation, such as steam

railroads and steamboat navigation. They had witnessed

the development of the telegraph and many modern inven-
tions. In framing the constitution they used general and
apt language to include not only the present but the future.
The- villages of today are unlike the villages of: 1848 in

- many respects. Then a village consisted of a cluster of in-

habitants centered around the village store, postoffice, black-
smith shop, and the town pump. Usually a postoffice, a
church, and a school house were part of the village. In
those days the village store and the blacksmith shop catered
to the necessities of the time. Now, however, the automobile
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and the interurban trains have revolutionized the methods of
securing such necessities and have changed the entire pur-
poses of villages in many instances. The necessities of life
may be procured by patcel post, express, or by the use of
automobiles. Free delivery may bring the mail to the door.
Many villages adjacent or near large cities are built up for
the purpose of the convenience and comfort of the residents
who are largely business men of a city, who wish to get
away from the noise and rush of the city to the quietude of
country life. Such in a large measure was the situation of

" the people who lived in Chenequa. They had built their

houses around a charming lake and in a rugged territory

‘that is ideally situated for their comfort and convenience

and hardly valuable for any other than residential purposes.
What they lacked was police protection. They had no fire
protection and no protection for their property or persons.
By organizing the village they could secure this protection
and the other conveniences that they desired. There is
nothing in the constitution nor in the statutes that prevents
a construction thereof applicable to this kind of a village.
The constitution, while remaining the same, is sufficiently
elastic to be applied to the changing conditions of the life
and the growth of the state. Borguis v. Falk Co. 147 Wis.
327, 349, 133 N. W. 2009. '

It is further contended that the area of the village includes
land not reasonably appurtenant or necessary for future
growth. The trial court found:

“The area sought to be included in the incorporation is
appurtenant to and necessary for the future growth and de-

- velopment of the proposed village, and ha.s the distinctive
- characteristics of a village. The plat is compact, embraces
2,100 acres, and a reference to the topographical map at

once convinces one that there is very little agricultural land
within the area. The whole area is cursed with high steep
hills some forty feet high, or pot-holes or depressions forty
feet deep. Not even by the wildest stretch of imagination
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could much of this land be called agricultural land, and this
court is perfectly familiar with the area and has been -for
many years. A mere reference to the map on file in this
case showing the timbered area, and which map I find is
correct, shows that a very large portion of it is covered by a
very heavy growth of timber, and that the land upon.whlch
the timber is situated is so rough that it 18 impossible to

term it agricultural land. )
“Ttis tgue that there is some agricultural land on the west

and southwest side, but it is far from 1,200 acres as testi-
fied to by respondents’ witnesses. A reference to the map
on file will at once convince any one of that fact. What-
ever level land is on the west or soqthV\{est side is necessa‘ry
for the proposed village. Either side is suitable for aero-
plane landings or for the building of houses and garages.
In five years nearly every one of these villagers will have

aeroplanes.”

The general rule as to the effect to be given these ﬁn_dings
of the trial court is stated in Will of Heymansm, 190 Wis.
97, 103, 208 N. W. 913: “Upon 2 disputed question of fact
this court will follow the findings of'the trial court unless
the decided preponderance of the evidence is to the contrary,
or unless the trial court has not applied correct ru_les of law
in the reception of evidence.” The evidence sufficiently sus-
tains the finding of the trial court, under the rule sta:ced.

This disposes of all the questions of importance raise.d on
this appeal. The orders of the trial court must be sustal1jed.

By the Court—Qrders affirmed.

ESCHWEILER, ]., took no part.
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WEeLcH, Respondent, vs. City or OcoNomowoc, Appellant.
. October 10—November 7, 1928.

Municipal corporations: Qrnamental street Lighting: Assessment of
costs on basis other than in accordance with benefits : Validity
Action to set aside assessment: Payment of tex under pro-
test: Sufficiency: Remedies of taxpayer: Filing clatm for ve-
fund with city: Costs in equity actions: Harmless errov.

1. Sub. (16) (e), sec. 66.06, Stats. 1923 (since repealed), author-
izing an assessment of the costs of a municipal improvement
to be apportioned to the abutting owners in the ratio of each
property’s assessed valuation on the street or part thereof
covered by the petition therefor, is invalid hecause authoriz-
ing an assessment on a basis other than that of benefits.
p. 175,

2. An assessment for an ornamental lighting system cannot be
sustained as an exercise of the police power, where the streets
were so lighted as to provide for the safety of the public
before the ornamental lighting system was installed. p. 176.

3. Nor can such an assessment be sustained under the provision of
sec. 62.16, Stats., relating to the improvement and repair of
streets, since no attempt was made to assess the cost accord-
ing to the benefits conferred. p. 176.

4. An abutting owner was not estopped to question the validity of
such an assessment because he did not prevent the installation
of the lighting system, where he and other property owners
appeare. before the city council in person and by attorney to
protest against the levy of the assessment on different occa-
sions before the work was begun. p. 176.

5. A taxpayer’s right to maintain an action to set aside assess-
ments under an invalid statute was not barred by delay in
bringing the action under sub. (3) (a), sec. 62.20, Stats. 1923,
or by sub. (3) (a), sec. 62.20, Stats. 1927, which provide
that after the expiration of a certain period the improvement

- certificate issued after the work was completed shall be con-
clusive evidence of the legality of all proceedings. p. 177.

:6. In this case the plaintiff taxpayer was not obliged to resort to

an appeal from the assessment, since sub. (16), sec. 66.06,
Stats. 1923, does not provide for an appeal, and, if it did,
such provision would fall with the rest of the invalid act;
but plaintiff could maintain an action to set aside the assess-
ment. p. 177



