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board of adjustment only when conditional use permits,
or other actions sought by the landowner, were denied.
Rather, the administrative appeal mechanism was in-
tended to resolve the complaints of those aggrieved by
decisions in respect to the administration of shoreland
and other zoning ordinances. See, Nodell, 78 Wis. 2d at
420. An aggrieved person has a right, under the statutes,
to appeal to the board of adjustment from the zoning
committee’s decision to grant conditional use permits.

If the plaintiffs were agpgrieved by the action of the
zoning committee, they had a right to an administrative
appeal under sees, 59.971 (4) (b) and 59.99, Stats. In that
case, they were not entitled to administrative appeal under
ch. 68. Sec. 68.03(2). If the plaintiffs were not aggrieved,
they were not entitled to review under sec. 59.99, or ch.
6_& Sec. 68.10(1) (a). In either case, they were not en-
titled to invoke the contested case procedures provided by
sec. 68.11.

. It is not necessary for us to determine whether plain-
tiffs were aggrieved persong entitled to an appeal to the
board of adjustment. In this action, the plaintiffs did not
contest the county’s position that they had no right to
app{eai to the board of adjustment. The only issue before
us is whether plaintiffs have a right to a contested case
hearing under ch. 68. They have no such right.

Accordingly, we affirm the decision of the court of
appeals, which dismissed the complaint, but upon grounds
different from those stated in its opinion.

By the Court.—Decision affirmed.
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1. Municipal Corporations § 19*—incorporation of village—peti-
tion—dismissal.

Petition of town for incorporation as village was appropriate-
ly dismissed under standards of statute requiring that char-
acteristics of territory be compact and homogeneous, since it
was found that only external boundaries were compaect and
town’s palterns of land use, urban development, transportation
facilities, population distribution, and shopping and social
customs were neither compact nor homogeneous (Stats § 66.-
016(1) (a)).

2. Municipal Corperations § 16%—incorporation of town—require-
ments—characteristiecs of territory—standards.

Department of Local Affairs and Development, in denying
town’s petition to incorporate as village, did not so strictly
interpret requirement that characteristics of territory of pro-
posed village or city be reasonably homogeneous and compact
that they would be impossible to surmount, since department
appropriately characterized requirement of homogeneity to
reflect legislative intent that territory to be incorporated
possess urban characteristics (Stats § 86.016(1) (a) ).

3. Municipal Corporations § 18*—incorporation of village—peti-
tion—denial-—propriety.

Department of Local Affairs and Development properly deter-

mined that proposed area sought to be incorporated as village
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HE}FFEI}NAN, J. This is a review of a court of ap-
pea.ls decz_smn (108 Wis. 2d 465, 322 N.W.2d 496 ( 1982))
which affirmed an order of the Kenosha County Circuit
Court, ‘JAI\'/IES WILBERSHIDE, Judge, affirming the
deter.mlnatlon of the Director of the Department of Local
;ﬁnfsafl)rs ‘a{m,l Devc'al?pment dismissing the town of Pleas-
ane 2?1;;2 2311}:.t1t10n for incorporation. We affirm the

T.his is the second time that the Town
Pralrle' has attempted to incorporate as a v?lfagﬁal ea’i‘?ﬁ:
court, in Pleasant Prairie v. Johnson, 84 Wis. 2d .8 148
11;\}1:.‘«’V.Zd 27 ( 1‘%‘67 ), upheld an earlier determination’that

e proposed incorporation did not meet the standards
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and requirements of sec. 66.016, Stafs, becauge there
was substantial evidence to sustain the director’s find-
ing then that there was a lack of reasonable homo-
geneity.

The instant case arises out of a petition to inecorporate
the entire Town of Pleasant Prairie, Kenosha County,
Wisconsin, as a village pursuant to secs. 66.013-66.018,
Qtats. The attempt to incorporate was commenced by the
filing of petitions with the clerk of circuit court for
Kenosha county on March 21, 1979. Following a hearing,
the judge of the Kenosha county circuit court, Earl D.
Morton, determined that the standards set forth in sec.
66.015, had been satisfied, in that the procedures and
formal requirements of sec. 66.014 had heen met and
that the required notices had been given. The court
then referred the petition to the Department of Local
Affairs and Development to determine whether the stan-
dards set forth by the legislature under sec. 66.016 had
been met,

The department held hearings during the course of
several days in February of 1980. It took the tegtimony
of numerous witnesses called by the town and the city of
Kenosha, and it also elicited testimony from members
of the general public and received into evidence quanti-
ties of written material and information, The depart-
ment filed its determination with the circuit court on
July 2, 1980.

It determined that the town did not satisfy the statu-
tory standards for incorporation as set forth in seec. 66.-
016 (1) and (2), Stats. Specifically, in respect to sec.
66.016 (1) (a) (characteristics of territory), the depart-
ment's determination concluded that, although the town's
external boundaries were compact, its patterns of land
use, urban development, transporfation facilities, popula~
tion distribution, and shopping and social customs were
neither compact nor homogeneous.
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Additionally, the department, applying the standards
of sec. 66.016(1) (b), Stats. (territory beyond the core},
concluded that the town’s limited growth potential did
not satisfy the statutorily imposed standard that there
be “the potential for residential or other urban land use
development on a substantial scale within the next 3
years.”

The department also considered the factors enumerat-
ed by the legislature in sec. 66.016(2), Stats., and stated
that it was unable to conclude or to make “an express
finding that the proposed incorporation will not sub-
stantially hinder the solution of governmental problems
affecting the metropolitan community.”

A petition for the review of the department’s deter-
mination was filed by the town with the circuit court
for Kenosha county, as provided by see. 66.017, Stats.
That review is subject to the provisions of the Wis-
consin Administrative Practices Act, ch. 227. The cir-
cuit court for Kenosha county, Judge James Wilber-
shide presiding because the Kenosha county circuit judges
had disqualified themselves, affirmed the department’s.
decision. The town appealed from that cireuit court
order, and the court of appeals affirmed. It is from
that court of appeals decision of affirmance that this.
court granted the town’s petition for review. '

The town’s petition for review, which this court grant-
ed, posed two questions: First, whether the department
erred in interpreting the standards of seec. 66.016, Stats.,
in a manner which made the approval of the incorpora-
tion of an entire town in a metropolitan area difficult
or impossible ; and, second, whether the department erred
when it relied in part, in its determination that it could
not say that the proposed incorporation would not sub-
stantially hinder the solution of governmental problems
affecting the metropolitan community, on general trea-
tises rather than solely relying on the evidence pre-
sented.
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In addition, this court sua sponte ordered the parties
to address the two additional issues: (1) Should the court
reexamine Westring v. James, 71 Wis. 2d 462, 238 N.W.
2d 695 (1976), insofar as it holds the Department of
Local Affairs and Development is an arm of the legisla-
ture, to which the legiglative responsibility of determin-
ing what is in the public interest in respect to the crea-
tion of municipalities may be delegated; and (2) does
sec. 66.016(2), Stats., constitute a violation of art. IV,
sec. 31, Wis. Const., as congtrued in In re Incorporation
of Village of North Milwoulkee, 93 Wis. 616, 67 N.W.
1033 (1896).

1]

While the two questions posed by the court have been
admirably briefed by the parties—and we will in this
opinion comment on those issues further—we find that
neither of them need be addressed in depth to dispose
of the case before this court. Rather, we conclude that
the petition for incorporation was appropriately dis-
miszed under the standards of sec. 66.016(1) (a) (char-
acteristics of territory), which portion of the statute the
town concedes to be eonsgtitutional.

The only issue raised in respect to that portion of
the statute is whether, as a matter of law, the depart-
ment improperly interpreted those standards in such a
manner that a whole-town incorperation in a metropoli-
tan area was made impossible. The town does not chal-
lenge any of the findings of fact and concedes that the
gpecific findings are supported by substantial evidence.
The challenge, rather, iz to the interpretation placed
upon the words of the legislature in sec. 66.016(1),
Stats,

The fown states that the legally erroneous misinterpre-
tation of the statute arises from the department’s over-
all misperception of legislative intent and that misper-
ception has the result of making whole-town incorpora-
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tion in metropolitan areas impossible. Apparently, it ig
the contention of the town that the department has looked
to the admittedly severe legislative restraints upon in-
corporation of large areas which lie in metropolitan
regions and has concluded from that it is the legislature’s
will that, at least in circumstances where an adjacent
city has offered to annex the territory, the purpose of the
legislature was to make an independent incorporation
substantially impossible. The town has summarized its
specific contentions as follows :

“[TThe Department [has] construed Wis. Stat. zec.
66.016 to impose more stringent standards than the ‘vil-
lage-in-fact’ requirement of Lammers; required the
boundaries between the Town and the City to be regular;
required absolute homogeneity rather than reagsonable
homogeneity; required shopping and social customs to
be internally oriented; ignored the evident societal
homogeneity of the Village; found conditions typical of
metropolitan communities to preclude homogeneity; re-
quired actual rather than potential development; exclud-
ed the substantial existing development beyond the ‘core’
in determining the development standard was not met;
required the proponents to demonstrate that existing
services equalled those of the central city; and failed to

estlablish that the alternative of annexation was avail-
able.”

While the town’s brief and the oral argument present-
ed to the court skillfully convey the inference that the
department has misinterpreted the statute as a matter
of law, a reading of the department’s determination leads
this court to the conclusion that, in fact, the standards
were appropriately and reasonably interpreted in a man-
ner that comports with the legislative intent, It must
be conceded that the very strictures placed upon incor-
poration in metropolitan areas makes such incorporation
difficult. The characteristics that naturally evolve in
areas bordering upon a major metropolitan community

almost dictate facts and physical circumstances that
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tend to give some support to a logical coneclusion that
the outlying areas do not have an independent viability,
but a viability that is dependent upon the adjacent
metropolis.

[2] - 1] - .

At all stages in these proceedings, all parties, including
the town, have been in agreement that incorporation of
territory in a metropolitan area does indeed present prob-
lemg that are difficult to surmount. The question is
whether the department’s interpretation, by misinterpre-
tation, has made these difficulties so onerous that they
are impossible to surmount. Whether, under any circum-
stances, an area situate in respect to a large metropolitan
center, as is Pleasant Prairie in respect to Kenosha, could
meet the standards is not before us. We must assume that
the legislature, by establishing standards, assumed that,
at least in some circumstances, incorporation would be
possible. We see nothing in the record that indicates any
action by the Department which increases the onerous-
ness of the task beyond that which the legislature placed
upon areas which seek to incorporate,

The statute, sec. 66.016 (1} (a), Stats., provides in part
that:

“Characteristics of territory. The entire territory of
the proposed village or city shall be reasonably homoge-
neous and compact, taking into consideration natural
boundaries, natural drainage basin, soil conditions, pres-
ent and potential transportation fac1htie_s, previous pol_ltl-
cal boundaries, boundaries of school districts, shopping
and social customs.”

The requirement of “reasonable homogeneity” shows a
legislative concern that the area to be incorporated have
a reasonably consistent and uniform composition. The
standards set forth in sec. 66.016 (1), Stats., indicate that
the entire area be a community, that it have common in-
ferests that are internally shared.
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“Homogeneous” is not defined in the incorporation
statutes. “Homogeneous™ is defined, however, by Web-
ster’s Third New International Dictionary as being “of a
similar kind or nature.” A second definition is “of uni-
form structure or composition throughout.” Another dic-
tionary meaning, given specifically in respect to the
term, “community,” is that it consist of “uniform ele-
ments” throughout.

Accordingly, we conclude that the department, in its
court of appeals’ brief, appropriately characterized the
requirement of homogeneity when it said that require-
ment:

1

. seek[s] to assure that an incorporated area is
urban rather than rural, that development in such an
area is not scattered, fragmented, or haphazard and that
gimilar land uses are grouped together in appropuate
municipal boundaries.”

This interpretation reflects the legislative intent as
stated in the 1959 note to A.B. 226, which became sec.
66.016, Stats. That note pointed out that the territory
to be incorporated must possess urban characteristics.

In Seharping v. Johnson, 32 Wis. 2d 388, 145 N.W.2d
691 (1966), the court quoted from Elmwood Park v. Ra-
cine, 29 Wis. 2d 400, 406, 139 N.W.2d 66 (1966) ; and we
therein recognized that the 1959 legislation, of which sec.
66.016, Stats., is a part, was a legiglative recognition that
localities of the state were then experiencing a substan-
tial urban growth. Accordingly, it is reasonable, in light
of the legislative history, to conclude that the homoge-
neity test encompasses the broad requirement of the
urban characteristics for the area sought to be mcorpo-
rated.

In its determination of this fundamental question of
whether the city was reasonably homogeneous and: com-
pact, the department considered a wide range of matters
which were adduced from the evidence. It noted that a
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flood plain in the western part of the town constituted a
barrier to development and that the soil conditions varied,
with large scattered portions being burdened with severe
soil limitations, even for residential development, al-
though it was assumed that sanitary sewers would be
provided, The determination also pointed out that the
town was blessed—or perhaps in light of the particular
matter before the Department, burdened—with the fact
that there was an extensive transportation system which
provided easy access, not only within the area sought to
be incorporated, but which caused urban and rural uses
to be haphazardly intermixed, and that the road pattern
was typical of a central city tributary area.

This latter factor in regard to transportation appro-
priately suggested to the Department that the town was
dependent on the city as its focal point, rather than hav-
ing an existence as a separate and independent unit. This
particular aspect of the depariment’s determination is
criticized by the town because any transportation system
in a metropolitan area will, under the department’s view,
adversely affect homogeneity, because transportation, al-
most by definition or by its inherent function, is designed
to allow free interchange between municipalities, as well
as within a projected municipality. However, it is in-
disputable that transportation facilities are a specific
characteristie, which the department must consider under
sec, 66.016(1), Stats. We think it not unreasonable for
the department to consider, not only whether the trans-
portation facilities provide, or will provide, a sound basis
for internal travel, but also whether the transportation
facilities dissipate homogeneity by facilitating the func-
tioning of the area as a part of the larger city or metro-
politan area,

The earlier Pleagsant Prairie case, Pleasant Prairie ».
Johnson, 34 Wis. 2d 8, at 13, specifically upheld the con-
clusion of the then director that:
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“*“The quality of the Town’s transportation facilities
does not add to its compactness or homogeneity, however.
Instead, they facilitate the functioning of the area asg a
part of the City of Kenosha.””

Thus, we find that the factor of trangportation is not
only logieally a factor that may tend to counter reason-
able homogeneity, but it is a factor under the circum-
stances here that has been specifically approved by this
court as being one which makes it less likely that an area
sought to be incorporated can meet the requirement of
homogeneity. We agree with the fown’s implied argu-
ment that it would be most unlikely that it could be ex-
pected that an area sought to be incorporated which lies
within a metropolitan area would have its own separate
and independent transportation system. The transporta-
tion system, however, was merely one factor which was
considered by the department.

The department, consistent with the provisions of the
statute, also considered the boundaries of the school dis-
trict and found that the district included not only thé
town of Pleasant Prairie, but the city of Kenosha and

portions of adjacent towns. This it found to be a homoge-

nizing influence on the entire area of the school district,
but not a characteristic which would render the area
sought to be incorporated homogeneous. This finding
replicates the one made in Pleasant Prairie v. Johnson,
supra, wherein we gave approval to the department’s
assertion that:

“ ‘While the existence of a uniform school system is
a characteristic of homogeneity, that homogeneity is, in

this case, with the City of Kenosha. From the standpoint

of schools the Town, therefore, is not a homogeneous
area’”” P.13.

The department also stated that the land-use patierns
in the instant case provided significant information in
respect to the nonhomogeneity of the area. The data
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adduced at the hearing showed that the town is still
largely rural and agricultural. The evidence was that, at
the time of the hearing, 53 percent of the land area was
devoted to agricultural purposes, and it was estimated
that, even by the year 2000, over 50 percent of the land
area would remain agricultural. The maps produced in
evidence also showed that urban development was occur-
ring in scattered and separate areas. Accordingly, the
department concluded that these scattered land-use pat-
terns indicated a lack of homogeneity and a lack of com-
pactness in respect to urban development. The town
states correctly that land-use patterns are not one of the
criteria listed for consideration in the provisions of sec.
66.016(1) (a), Stats. _

We believe, however, that the term, “homogeneocus,”
must be interpreted in light of the statutory purpose set
forth in the 1959 commentary fo Asgembly Bill 226, which
states at page 15, “[T]he territory must possess certain
urhan characteristics.”

Hence, it appears that homogeneity has a meaning
apart and in addition to the factors listed, and it furthers
the legislative purpose to allow the department to con-
gider aspects of development which tend to show homo-
geneity or lack thereof in respect to land-use patterns—
whether urban or not. Certainly, by definition, patterns
of development which show that an area has widely secat-
tered areas of residential and industrial development and
intervening areas of extensive rural uses indicate that
the area is not homogeneous. That is not fo say thaf
incorporated areas should not have mixed land uses or
that there should not be extensive greembelt or wetland
reservations, but the various developments should be
grouped in rational ways and not be scattered “hap-
hazardly” across undeveloped areas.

In Scharping v. Johnson, supra, this court upheld a
finding that the proposed village, albeit an “isolated vil-




338 OFFICIAL WISCONSIN REPORTS. [JuLy

Pleasant Prairie v, Local Affairs Dept. 113 Wis, 2d 327.

lage,” could not meet the requirements of sec. 66.016(1)
(a), Stats.,, when areas outside the core were substan-
tially rural. Hence, that case supports the department’s
view that the nature and location of land use is relevant
in determining homogeneity, and it would appear that the
extensive and haphazard interspersal of rural areas is
more relevant to a finding of a lack of homogeneity in a
metropolitan-type incorporation than where the incorpo-
ration sought is that of an isolated village.

Additionally, we conclude that the department appro-
priately congidered population density and its distribu-
tion as factors bearing upon whether or not the proposed
village was reasonably homogeneous. The evidence dem-
onstrated that the quarter section populations in the town
varied from 0 to 599. The town argues, however, that
disparity in population is not one of the considerations
listed in the statutes. Moreover, the town argues, cor-
rectly we believe, that some disparities in population are
appropriate, because it is to be expected that environ-
mental corridors should have zero population counts. The
department, however, poinls out that, even if certain
lands in areas that are arguably environmental corridors
are not included, the population density between quarter
sections will vary by a factor of at least 200.

Again, returning to the basic meaning of the term,
“homogeneity,” it is apparent that the pronounced varia-
tions in population density demonstrate characteristics of
the lack of reasonable homogeneity. In Scharping ».
Johnson we specifically approved the rationale that the
ratio or disparity in population between sections of land
was relevant to the question of homogeneity. We said:

“There ig evidence in the record showing considerable
disparity in the population of the sections within the pro-
posed incorporation. The disparity of population ranges
from 298 to 29. We conclude that the requirement of
homogeneity is not met because of this diversity.” P. 392.

.‘“:\.,,s
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The town also argues that, any time a whole town tries
to incorporate, there will be substantial disparities be-
tween the quarter sections. Thus, if there were an at-
tempt to incorporate only a densely populated area of less
than the entire town, incorporation would destroy the tax
base of the remainder and run afoul of sec. 66.016 (2) (¢},
Stats., which requires that the department consider
“[t]he impact, financial and otherwise, upon the remain-
der of the town from which the territory is to be incor-
porated.” While this latter consideration is one of the
indicia for the determination of “public interest,” and
not under “characteristics of ferritory,” the fown cor-
rectly points out the problem which arises under the
homogeneity requirement. If this be a “Catch-22,” as the
town claims, the problem stems from the fact that the
statute requires homogeneity and also requires the de-
partment to consider the impact of a partial incorporation
on the remainder of the town. ‘The problem is clearly
legislative in nature and reflects the fact that is apparent
from a mere reading of the procedures for the incorpors.
tion of villages and cities that the legislature, not the
department, has placed substantial obstacles in the path
of the incorporation of a city or village which falls within
the metropolitan area.

The town also objects to the fact that the department
relied on evidence in respect to the shopping and social
customs of persons within the area sought fo be incor-
porated. It found that the residents of the town, to a sub-
stantial degree, patronized other communities for their
employment, shopping, recreation, and health care. This
evidence, along with data appropriately admitted from
an origin-destination survey conducted by the Southeast-
ern Wisconsin Regional Planning Commission, led the
department to the conclusion that town residents are
externally oriented in respect to those activities and that
this was evidence of little homogeneity in the shopping
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and social customs of Pleasant Prairie residents. The
town responds with what we believe to be factual correct-
ness by pointing out that, particularly within a metro-
politan area, the shopping and social customs of the in-
habitants can never be confined to the boundaries of a
particular small area. Assuming that the town’s position
is factually correct, the orientation of the shopping and
social customs is merely one factor which the department
must take “into consideration” under sec. 66.016(1) (a)
in reaching its conelusion in respect to homogeneity and
compactness. All the factors to be considered under sec.
66.016 (1) (a) must be viewed, not as positive determi-
nants, but only as “considerations.” Here, the depart-
ment points to the evidence which shows a low degree of

homogeneity with regard to shopping and social customs. -

It is an item of evidence that tends to show a lack of the
necessary characteristics for incorporation. Under the
statute, all of the considerations are intended to be used
in arriving at the final conclusions in respect to both
homogeneity and compactness, It is apparent that some
of the characteristics are more relevant to one considera-
tion than to the other. :

In regpect to compactness, the town makes its specific
attack upon what it deems to be the criticism of the
political boundaries of the proposed incorporation. The
department stated in its determination:

“The common boundafy with the city is guite intricate.
The intricate boundary hds created some problems in pro-

viding governmental services and some confusion, espe-.

cially for newcomers and strangers, over which govern-
ment has jurisdiction in any given area. This intricate
boundary is the cumulative result of hundreds of deei-
sions by individual property owners about where they
want to live. Incorporation of Pleasant Prairie would
make permanent the intricate boundary and the attendant
problems.”

Supreme Court

The town attacks this statement, because, it says,
boundaries between a town and a central city will always
be intricate as the result of Wisconsin's annexation laws.
However, in the instant case, it is clear that the ultimate
finding did not reflect the intricacy of the boundary line
with the city of Kenosha, to which the department earlier
referred. The department specifically found, “From the
standpoint of previous political boundaries, the territory
may. be considered reasonably compact.” Moreover, in its
conclusion of the considerations in respect to the factors
under see. 66.016(1) (a}, the department stated, “[I]ts
external boundaries are compact . . . .” Accordingly, the
determination of the department clearly indicates that
the external “intricate’” boundary lines were not a con-
trolling factor in a conclusion that there was a lack of
compactness. The conclusion was to the contrary.

The department, after setting forth the summary of
the evidence and after detailing its rationale, concluded
that the territory of the proposed village was not reason-
ably homeoegeneous or compact, The ability t6 make the
finding that the area is “reasonably homogeneous and
compact” ig the prerequisite to the department’s approval
and submission to referendum by the inhabitants of the
area. '

[3] :

If those characteristics which are required by sec.
66.016(1) (a), Stats., are not met sufficiently to result
in a finding of reasonable homogeneity and compactness,

findings in respect to the requirements of sec. 66.016(1)

(b) (territory beyond the core), and the public inferest
considerations of sec. 66.016(2) become irrelevant. The
town has specifically conceded that the department’s find-
ings in respect to sec. 66.016(1) (a) are supported by
substantial evidence in the record, as required by ch. 227.

As we have stated in respect to our econsideration of the
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individual factors encompassed within see, 66.016 (1) (a)
of the incorporation statute, the department has not er-
roneously interpreted the law or skewed its interpretation
in such a manner that the department prohibits incor-
porations in metropolitan areas under circumstances
where the legislature would have found incorporations to
to be appropriate. We therefore conclude that the depart-
ment properly determined that the proposed area sought
to be incorporated did not satisfy sec. 66.016(1) (a) : and,
accordingly, the town of Pleasant Prairie may not incor-
porate.

As we have stated in Scharping v. J ohnson, once there
is the conclusion that there is substantial evidence to
support the findings that the proposed incorporation does
not meet the test of sec. 66.016 (1) (a), Stats., the decision
to dismiss the petition must be affirmed, and it would be
contrary to the interests of judicial economy to address
the other factors, set forth in the statute, to determine
whether or not the director correctly made the determina-
tions under sec. 66.016 (1) (b) and (2).

We did, however, as stated at the outset of this opinion,
sue sponte direct the parties to brief the two additional
questions set forth above. Qur reexamination of the ro-
ferred-to cases leads to the conclusion that it is unneces-

sary and inappropriate to reinterpret or reexamine the

holding of either of them. In respect to each of them, the
issue is one encompassed under sub. (2) of sec. 66.016
and not relevant to the ratio decidendi of this case.

Our rereading and reconsideration of In re Incorpora-
tion of the Village of North Milwauicee, 93 Wis, 6186, 67
N.W. 1033 (1896), leads to the conclusion that the thrust
of the court’s consideration then was the question of the
separation of powers and the inappropriateness of the
legislature requiring a circuit court to perform a legigla-
tive function. We do not see the North Milwaukee case
as being relevant to the modern concepts of permizsible
delegation to administrative agencies.
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The first clear acknowledgment in this state in respect
to the appropriateness of the legislature’s delegation fo
an administrative agency of a certain amount of legisla-
tive power came in Stete ex rel. Wisconsin Inspection
Bureau v. Whitmon, 196 Wis. 472, 220 N.W. 929 (1928).

Although the court in dicta in North Milwaukee ap-
peared to indicate that, under art. IV, sec. 22, of the Wis-
consin Constitution, the legislature eould confer the pow-
ers of determining what is in the public interest in respect
to incorporation to the county board, the reliance was
upon the provision of the constitution which said that
the powers were to be “of a local, legislative and admin-
istrative character.” Whatever may have been the theory
in 1896, it is clear from the legislative notes accompany-
ing A.B. 226, the bill which resulted in the enactment of
see, 66.016, Stats., that the powers are not of a local char-
acter but are matters of state-wide concern. See, also,
Westring v. James, 71 Wis. 2d 462 at 467-68, 238 N.W.2d
695 (1976) ; Bleck v. Monona Village, 34 Wis. 24 191, 196,
148 N.W.2d 708 (1967). Hence, the application of art.
1V, sec. 22, as a justification for delegation of the public
interest determination for incorporations iz extremely
questionable.

We only refrain from a holding that the power to ap-
prove the public interest aspect of incorporation cannot
be delegated to a county board because that question is
not presented in thig litigation. We find the North Mil-
waukee holding irrelevant to the instant case.

We conclude that, in respect to incorporation, Westring
v. James, supre at 469, properly stated :

“The courts eannot be delegated the legislative respon-
gibility of determining what is ‘in the public interest’ in
respect to the creation of municipalities. This is a legis-
lative function that may not be delegated to another
branch, but, as Sehmidi emphasized:

“ “The legislative agency or director is, in fact, an arm
or agent of the legislature itself. The very existence of
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the administrative agency or director is dependent upon
the will of the legislature; its or his powers, duties and
scope of authority are fixed and circumscribed by the
legislature and subject to legislative change. An admin-
istrative agency does not stand on the same footing as a
court when considering the doctrine of Separation of
powers.” (Pp. 56, 57) See also: Chicago & North West-
ern Roilwoy Co. v, Public Service Comm, (1969), 43 Wis.
2d 570, 169 N.W.2d 65.”

Thus, we find that the North Milwaukee case ig sub-
stantially irrelevant in respect to limitations on the dele-
gation of legislative powers other than that it correctly
holds that the recipient of that delegated power is not to
be the judicial branch. Westring, coupled with Schmidt ».
Department of Local Affairs and Development, 39 Wis. 2d
46, 158 N.W.2d 306 (1968), specifically rejects the argu-
ment that sec. 66.016(2), Stats., constitutes an unconsti-
tutional delegation of legislative power. :

As stated above, neither the town nor the department
initially addressed the question of whether the holdings
of North Milwaukee or Westring v. James should be re-
evaluated. In light of our conclusion that the petition
must be dismissed because of the proper finding that the
characteristics of the territory do not satisfy sec. 66.016
(1) (2), Stats., our evaluation of the Novih Milwaukee
cage and of Westring v. James does not affect the deci-
sion points of this case. However, it was at our direction
that the parties were asked to address those two cases;
and, accordingly, it is appropriate that we comment upon
them briefly, although, in light of our holding, our com-
ments on those cases do not influence our decision.

We also address, in passing, another point which con-
cerned the petitioners herein. The petitioners point out
that, in Scharping v. J ohnson, page 394, we said:

L.
_“Nor can the petitioner controvert the finding of the
director that the incorporation was not in the public in-
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. In re Incorporation of Village of N ort.h Milwankee
t(elrgegié) 93 Wis. 616, 624, 67 N.W. 1033, this court held
that it ’was beyond the judicial power ’po _detm"mme the
legislative question of whether the publ}c 1nt§a,rest would
be promoted by the incorporation of a village.” (Empha-
sis supplied.)

We acknowledge that the firgt sentence of the above
quotation could be interpreted fo assert that we.would not
review a determination of whether or not an incorpora-
tion was in the public interest. However, subsequently_ in
Scharping v. Johnson, still addressing the questio.n which
froubles the petitioners in the instant case, we gaid:

“In accordance with that V(?nerable pyinciple, this
court’s task is confined to applying the strictures ot_' qh.
227, Stats., to the determination of whether the adm}ms;
trative body properly exercised its delegated authority.
P. 395.

It was our intention in Scharping merely to point out
that this court would not determine de novo whether a
particular incorporation was or was not ig the pu’phc
interest. All thiz court iz empowered to do is to review
the record to determine whether the department h-fa,d
appropriately congidered the factors stated by the legis-
lature to be pertinent to the public interest in sec. 66.016
(2) (a), (b), (c), and (d), Stats., and to revie\‘?v whether
the findings made were supported by the required quan-
tum of evidence, We clearly have the authority to review
such determination, but only in the limited sense of evaly-
ating whether the department exercised its authority to
make a finding of public interest vel non within the au-
thority delegated to it by the legislature. The test would
be substantially one of the exercise of discretion. We,
however, as a judicial branch, are foreclosed from making
that determination ourselves.

In respect to this latter problem then, sec. 227.:20,
Stats., sets forth the scope of review of administrative
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actions. There are at least three standards that could be
appropriate in regard to a requested review of a sec.
66.016(2) determination of whether the proposed incor-
poration is in the public interest: (1) The determination
to be set aside because it was based on an error of law,
sec. 227.20(5) ; (2) the determination to be set aside as
one which depends upon a finding of fact not supported
by substantial evidence in the record, sec. 227.20(8) ; and
(3) reversing or remanding the determination if the ad-
ministrative agency’s exercise of discretion is outside the
range of discretion delegated to the agency by law. The
court, however, shall not substitute its Jjudgment for that
of the agency on an issue of discretion, sec. 227 .20(8).

The determination posed by sec. 66.016(2), Stats., is
one of legislative discretion conferred upon the depart-
ment by the legislature and which is reviewable by the
courts only in the limited manner envisaged by the Ad-
ministrative Procedure Act in respect to the determina-
tion of public interest under the incorporation statutes.
The exercige of discretion to find public interest cannot
be vested with the courts under the separation—of-powers
doctrine as stated in the North Milwaukee case. The
g;estion is, however, reviewable by the courts under ch.

7.

Because we find that there is substantial evidence to
support the department’s determination that the ares
sought to be incorporated did not possess the necessary
characteristics and because we find no error of law which
infected the department’é"determination, we affirm the
decision of the court of appeals.

By the Court.—Decision affirmed.
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(Reversing 109 Wis. 2d 699, 327 N.W.2d 724 {Ct. App.}.)
(Also reported in 335 N.W.2d 354.)

1. Automobiles and Other Motor Vehicles §731*—criminal vio-

lations—evidence of intoxication—implied consent law. )

Implied consent law is designed to induc'e persons to subr.mt

to aleohol test to expedite securing evidence to determine

whether or not suspected person is intoxi‘cated t_o degree

warranting charge of operating motor vehicle while under
influence of intoxicant (Stats § 343.305).

2. Automobiles and Other Motor Vehicles §731*—Frimina1 vio-
lations—refusal to take alechol test—prosecution for driv-
ing while intoxicated.

Proceedings for refusal to take alcohol test are‘sepa?ate from
prosecution for operating motor vehicle while intoxicated.

3. Automobiles and COther Motor Vehicles § 731*—criminal vio-
lations—driving while intoxicated—dismissing or amending
charges—proesecutor’s diseretion. o

State statute regarding dismissing or amendingl chal:ges limits
prosecutor’s discretion, and not court’s discretion, in amen‘d—
ing or dismissing charges for operating motor vehicle while
intoxicated (Stats § 967.0656(2)).

4, Automobiles and Other Motor Vehicles §731%—criminal vio-

lations—driving while intoxicated—guilty p]ea—e_ft‘ect.
Once defendant pleaded guilty to charge of operatmg_motor
vehicle while intoxicated, purpose behind lalws relating to
that charge, and to implied consent law, th?.t is, tlo get .drunk
drivers off road expeditiously and with little du.:,ruptl‘on 9f
court’s calendar, was best served by exercise of discretion in
dismissal of refusal case.

STEINMETZ and DAy, JJ., dissent.

* See Cnllnghan’s Wisconein Digest, sime tople nnd section number.



