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acter of the indemnification is so unusual, there can be
no presumption that the indemnitor intended to assume
it in the absence of express and unequivocal language.
Clear language is required to show that a contract of
indemnification was intended to cover conditions or op-
erations not under the control of the indemnitor. See
Dykstra v. McKee & Co., supra, at 124-25, 301 N.W.2d
at 204 (1981). Indemnification for Aetna’s “losg” will
not be found by implication. Accordingly, the rules of
strict construction should have been applied in this case.
It should be noted that if we were to adhere to the trial
court’s broad construction of the indemnification agree-
ment, the subcontractor’s lability would be almost limit-
less. The subecontractors could be held liable for every
claim arising out of the construction project, regardless
of their culpability. Furthermore, Becker and Aetna
could have brought suit against any one of Becker's
twelve other subcontractors who had identical indemnity
agreements in their subcontracts with Becker.
Accordingly, we reverse the judgments of the trial
court against Eberle and Otis and direct that summary

judgment be entered in favor of Otis against Eberle and -

in favor of Eberle against Aetna.
By the Court.—Judgments reversed and cause re-
manded.
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(Also reported in 822 N.W.2d 486.)

1. Municipal Corporations § 16*—incerporation of villages—area
and population—determinations.
In dismissing town’s incorporation petition, decision by Depart-
ment of Local Affairs and Development that homogeneity and
compactness as required by statute did not exist was proper
based on variations in population from one seection to another
and lack of internal orientation (Stats § 66.016).

2. Municipal Corporations § 14*—incorporation of villages—statu-
tory conmstruction-—administrative agencies—amount of de-
velopment.

In dismissing town’s incorporation petition, Department of
Loeal Affairs and Development correctly interpreted statutory
gection concerning “substantial” amount of development as
requiring development of 259 of land beyond core area, since
department’s standard was not absolute and allowed meaning-
ful examination of each incorporation petition to take into
account peculiar differences of each area (Stats §66.016(1)

(b)).

3. Municipa! Corporations § 14*—incorporation of villages—judi-
cial review—evidence.

In review of dismissal of incorporation petition by Department

of Local Affairs and Development, departmeni’s econclusion

that territory was not compact and homogeneous was based on

substantial evidenee, where town was externally oriented in

4 Petition to.review granted.
% See Calleghan’s Wiscensin Digest, snome topie and section number.
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shopping and social customs, where population density of area
varied significantly among sections, and where not even 1% of
total area was devoted to recreational use.

4. Municipal Corporations § 14*—incorperation of villages—judi-
cial review—evidence—development potential.

Decision of Department of Local Affairs and Development to

dismiss incorporation petition on basis that substantial devel-

opment beyond core area was unlikely within next three years,

as required by statute, was based on substantial evidence,

where land necessary to support residential population increase

amounted to less than 1% of entire land area, and where pros- -

pect of industrial development was uncertain {Stats § 66.016}.

5. Municipal Corporations § 14*—incorporation of villages—judi-
cial review—public interest—procedure.

Department of Local Affairs and Development used proper
procedures to dismiss incorporation petition on grounds that
incorporation was not in public interest, where nothing in ree-
ord indicated that department acted improperly, and where
department pointed to specific instances which indicated prob-
lems town had crezted which prevented effective metropolitan
pianning.

APPEAL from a judgment of the circuit court for
Kenosha county: JAMES WILBERSHIDE, Judge. Af-
firmed. ’

For the petitioners-appellants the cause was submitted
on the brief of Robert D. Sundby of DeWilt, Sundby,
Huggett & Schumacher, S.C. of Madison.

For the respondent the cause was submitted on the
prief of Bromson C.-La Follette, attorney general, F.
Thomas Creeron, I, assistant attorney general. Of
counsel, James W. Conway, city attorney for city of
Kenosha. '

Before Voss, P.J., Brown and Scott, JJ.

V0SS, P.J. The Town of Pleasant Prairie (town)
appeals from a judgment of the circuit court of Kenosgha

* See Onllaghan’s Wiseonzin DHgest, snme topic and seciion number,
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county affirming a decision of the Department of Local
Affairs and Development (department). That decision
dismissed an incorporation petition brought by residents
of the town of Pleasant Prairie. On appeal, the town
raises three questions:' (1) whether the department cor-
rectly interpreted the applicable provisions of sec. 66.016
(1), Stats.; (2) whether substantial evidence exists in
the record to support the department’s conclusion that
the town failed to establish the homogeneily and com-
pactness necessary for incorporation under sec, 66.016
(1), Stats., and (8) whether the department could have
concluded that the proposed incorporation was not in
the public interest because it failed to satisfy the stan-
dards of sec. 66.016(2), Stats. We hold that all of these
questions must be answered affirmatively. Accordingly,
we affirm,

Pleasant Prairie is a town of approximately 23,500
acres or 36 square miles located on the border of the city
of Kenosha. On March 21, 1979, residents of the town
filed a petition with the circuit court for Kenosha county
asking that it be allowed to incorporate as a village. On
November 1, 1979, pursuant to sec. 66.014, Stats., the
circuit court conducted a hearing to determine if the
standards of sec. 66.015, Stats., were met, Prior to the
time of that hearing, the city of Kenosha filed a resolu-
tion with the circuit court indicating a willingness to
annex the territory designated in the incorporation peti-
tion. After the hearing, the cireuit court referred the

petition to the Department of Local Affairs and Develop-
ment.?

I It should be noted that the town alleges twenty-one errors were
made by the department. We believe that of these twenty-one al-
leged errors, the meritorious arguments fit into three categories.

2 After it had issued a decision in this case, the Deparitment
of Local Affairs and Development merged with the Department
of Business Development to form the Department of Development.
Ch, 361, sec. 5, Laws of 1879.
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The department held extensive hearings pursuant to
sec. 66.014(9), Statls., to determine whether the reguire-
ments of incorporation listed in sec. 66.016, Stats., had
been met. The department issued its decision on June
26, 1980, denying the petition for incorporation. Specifi-
cally, the depariment found that the area was not com-
pact or homogeneous as required by see. 66.016(1) (a),
Stats. Additionally, it found that the territory beyond
the core area did not have the potential for substantial
residential or urban development within the next three
years as required by sec. 66.016(1) (b), Stats. Finally,
the department found that the incorporation would not
be in the public interest as required by sec. 66.016(2),
Stats., for two reasons. First, the services provided by

the town were not sufficient to meet the needs of the °

territory. Second, the department was unable to conclude
that the incorporation would not substantially hinder the
solution of governmental and other problems affecting
the metropolitan community.

The town appealed the department’s decision to the
Kenosha county circuit court. The circuit court affirmed
the decision of the department in all respects through a
judgment entered May 18, 1981. The town appeals from
that judgment.

L

First, the town contends that the department incor-
rectly interpreted the requirements of sec. 66.016, Stats.
It argues that the department improperly applied the
wrong criteria to determine that the town lacked com-
pactness and homogeneity as required by sec. 66.016(1)
(a), Stats. Specifically, the town argues that various
criteria should not have been considered by the depart-
ment in reaching ifs conclusion. Among the criteria
which the town claims were improperly considered are:
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the intricate boundaries between the city and town, the
intermixing of urban and land use, the variation in popu-
lation densifies from one section to another by a factor
of ten or more, and the lack of internal orientation by
the village residents in their shopping and social cus-
toms. We believe these criteria to be proper indicators
of a lack of compactness and homogeneity.

At the outset, it must be noted that the interpretation
placed upon a statute by an administrative agency
charged with the duty of applying such a statute is
given great weight. City of Milwawkee v. Lindner, 98
Wis. 2d 624, 633-34, 297 N.W.2d 828, 833 (1980). A
reviewing court should not substitute its judgment for
an agency’s application of a particular statute to the
found facts if a rational basis exists for an agency’s
interpretation and that interpretation does not conflict
with the legislative intent of the statute, prior case law,
or constitutional prohibitions. Wisconsin’s Environ-
mental Decade, Inc. v. Public Service Commission of Wis-
consin, 98 Wis. 2d 682, 694, 298 N.W.2d 205, 208-10 (Ct.
App. 1980). _

To determine if the agency’'s interpretation is correct,
the reviewing court must consider the purpose of the
entire act and consider the statute in relation to its
scope, history, contexf, subject matter and objeet in-
tended to be accomplished or remedied. Berns v. Wis-
consin Employment Relations Commission, 99 Wis. 2d
252, 265, 299 N.W.2d 248, 255 (1980).

Section 66.016 (1) (a), Stats., declares:

(a) Characteristics of territory. The entire territory
of the proposed village or city shall be reasonably homog-
eneous and compact, taking into consideration natural
boundaries, natural drainage basin, soil conditions, pres-
ent and potential transpertation facilities, previous po-
litical boundaries, boundaries of school districts, shop-
ping and social customs. An isolated municipality shall
have a reasonably developed community center, including
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some or all of such features as retail stores, churches,

post office, telephone exchange and similar centers of

community activity.

The purpose of the incorporation statute was discussed
in detail in Scharping v. Johnson, 32 Wis. 2d 383, 396—
97, 145 N.W.2d 691, 698-99 (1966). There, the supreme
court stated:

“The legislature in its 1959 session made substantial
changes in the statutory law governing the overall prob-
lem of municipal incorporation and urban expansion. A
dominant change was a legislative recognition that many
localities of the state were experiencing a substantial
urban growth and that the existing legislation permitted
haphazard, unrealistie, and competitive expansion with-
out regard for present and probable future development
in the best overall public interest.” Elmwood Park v.
Racine (1966), 29 Wis. 2d 400, 406, 139 N.W.2d 66.

It was pursuant to this general purpose that the classi-
fications in question were made, The legislative note
attached to Assembly Bill No. 226,A., of the 1959 legis-
lative session reads in part: .

“Particular attention is devoted to establishing mini-
mum standards which are relevant to the problems pre-
sented by governmental organization in metropolitan
areas. This bill also recognizes the special problems of
rural or ‘isolated’ areas by providing somewhat different
sztanld)ards for propesed incorporations in such areas.”

p. .

“The impact of an incorporation on a metropolitan
community must also be considered. To prevent frag-
mentation of an urban area the director is required to
make ‘an express finding that the proposed incorporation
will not substantially hinder the solution of governmental
problems affecting the metropolitan community’ of
which the territory is a part.” (p. 2)

. Thus, it was apparent that the classifications in ques-
tion followed from a legislative determination that the
problems of the metropolitan community and the isolated
community were different and required different treat-

ment. The reason for the exact difference in treatment

effected appears on page 13 of this legislative note:
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“For each of the types of municipalities defined in s.
66.013 (2) different minimums are established. The mini-
mums vary according to the proximity of the propo.sed
incorporation to a metropolitan c_enter. The require-
ments for creation of a village or city near a metropgh-
tan community are more stringent to avoid the creation
of governmental units without sufficient area or pop_ula—
tion to economically supply services or perform functions
which are needed.”

Section 66.016(1) (a), Stats,, suggests certain criteria
to be used to determine whether the proposed village or
city is reasonably homogeneous and compact. However,
the language of the statute does not indicate that these
are the exclusive factors which may be congidered. In
fact, case law holds that other factors may be considered.

In In re Village of Elmwood Park, 9 Wis. 2d 592, 600,
101 N.W.2d 659, 663 (1966) (Currie, J., concurring),
Justice Currie noted that large areas of agricultural
1ands not needed for expansion of a proposed municipali-
ty should not be included within the boundaries of the
municipality. See also In re Incorporation of Village of
St. Francis, 209 Wis. 645, 6561-52, 246 N.W. 840, 842~
43 (1930). The principle that the agricultural land must
be reasonably necessary to the development of the mu-
nicipality is reaffirmed in sec. 66.016(1) (b), BStats.,
which declares, in pertinent part, that: “The territory
beyond the most densely populated square mile as spe-
cified in sec. 66.015(3) or (4) shall have potential for
residential or other urban land use development on a sub-
stantial scale within the next 3 years.” (Emphasis
added.) Consequently, consideration of the amount of
agricultural land contained in the proposed village was
appropriate to determine whether or not it was homoge-
neous and compact.

The town’s argument that the department should not
have considered variations in population from one sec-
tion to another is not supported by case law. In Scharp-
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ing v. Johnson, 82 Wis. 2d at 392, 145 N.W.2d at 6986,
our supreme court found that homogeneity did not exist
if there was a wide disparity in population between sec-
tions.® In that case, the disparity of population among
the sections ranged from 29 to 298. Id. In Scharping,
the proposed village was seeking incorporation asg an
isolated municipality. Even under the less rigorous in-
corporation standards applied to isolated municipalities,
Scharping, 32 Wis. 2d at 397, 145 N.W.2d at 699, such
a (%ilslparity prevented a finding of homogeneity.

The town also argues that lack of internal orientation
also should not have been considered in determining
whether homogeneity and compactness existed. How-
ever, such a consideration is specifically expressed in the
statute. Section 66.016(1) (a), Stats., declares that
boundaries of the school districts as well as shopping and
rsocial customs should be considered in making a finding
on the issues of compactness and homogeneity.

Finally, the town argues that the court should not have
considered the town’s intricate boundaries as a factor
used to determine whether homogeneity and compactness
exist. The department’s decision indicates an awareness
of the irregular boundary with Kenosha and the prob-
lems this oceasionally created in providing services, The
department also indicated that allowing incorporation
would make this problem a permanent one. However, the
department did not indicate that this was a factor in
reaching its decision:finding neither homogeneity. nor

3 The _town attempts to distinguish Scharping v. Johnson
-from this case by emphasizing that Seharping involved an
isolated municipality seeking incorporation. In this case, the
tOW}'l seeks incorporation as a metropolitan village. A large dis-
parity in the population of sections or quarter gections within
the area seeking incorporation indicates a lack of homogeneity
regardless of how the area secks incorporation.
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compactness.® Since there is no showing that the de-
partment considered this to be a factor in reaching its
decision, we will not speculate on the issue here.

The town also disputes the department’s interpretation
of sec. 66.016(1) (b), Stats.® It contends that the de-

4 In the final paragraph of the portion of the decision which
considers sec. 66.016(1) (a), Stats., the department stated:

On the basiz of the preceding considerations, it is concluded that,
although its external boundaries are compact, Pleasant Prairie’s
patterns of land uses, urban development, transportation facilities,
population distribution, and shopping and social customs are
neither compact nor homogenous as required by the statute.
[Emphasis added.] ’

In another portion of its decision, the department expressed a
concern about the irregular boundaries, but it did not indicate that
this prevented a finding of compactness. it stated:

From the standpoint of previous political boundaries, the terri-
tory may be considered reasonably compact. With the exception
of lands in the northeast corner annexed to the City of Kenosha,
Pleasant Prairie has maintained its original boundaries. The
common boundary with the city is quite intricate. The intricatfe
boundary has created some problems in providing governmental
services and some confusion, especially for newcomers and stran-
gers, over which government has jurisdietion in any given area.
This intricate boundary is the cumulative result of hundreds of
decisions by individual property owners about where they want to
live. Incorporation of Pleasant Prairie would make permanent
the intricate boundary and the attendant problems,

5 Section 66.016(1) (b), Stats., declares:

(b) Territory beyond the core. The territory beyond the most
densely populated ione-half square mile specified in s. 66.016(1)
or the most densely populated square mile specified in s 66.015
(2) shall have an average of more than 30 housing units per
quarter section or an assessed value, as defined in s. 66.021(1) (b)
for real] estats tax purposes, more than 25% of which is at-
tributable to existing or potential mercantile, manufacturing or
public utility uses. The territory beyond the most densgely popu-
lated square mile as specified in s. 66.016(8) or (4) shall have
the potential for residential or other urban land use development
on a substantial scale within the next 3 years. The department
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partment erred as a matter of law in determining that
substantial development must occur in the area beyond
the core within three years. It argues that the mere
potential for development, even though the potential may
not be imminent, is sufficient. Also, it objects to the
department’s interpretation of “substantial development”
a3 meaning development of twenty-five percent of the
land beyond the core area. Finally, it contends that the
department erred as a matter of law in excluding area
which has already been developed from being considered
as part of the land beyond the core which must be
developed. We cannot agree with the town’s arguments.

The primary source for the construction of the statute
is the language of the statute itself. Milwaulkee County
v. Proegler, 95 Wis. 2d 614, 625, 291 N.W.2d 608, 613
(Ct. App. 1980). When the statutory language is clear
and unambiguous, we arrive at the intention of the legis-
lature by giving the terms their ordinary and accepted

meaning. Kearney & Trecker Corp. v. Wisconsin De- .

partment of Revenue, 91 Wis. 2d 746, 758, 284 N.W.2d
61, 64 (1979). :

) The town’s arguments all center on a single sentence
in sec. 66.016(1) (b), Stats., which declares: “The ter-

ritory beyond the most densely populated square milé ag

specified in s. 66.015(3) or (4) shall have the potential
for residential or other urban land use development on a
substantial scale within the next 8 years.” The statute
expresses three distinct ideas: the kind of development,
the time frame in which the development is capable of
taking place, and the amount of development. _
The first two ideas, the kind of development and the.
time frame in which the development is capable of tak-
ing place, are unambiguous. The kind of development, as
the statute clearly indicates, is potential development.

may waive these requirements to the extent that water, terrain
or geography prevents such development, '
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That is, development which has not yet faken place. The
time frame in which the development must be capable
of taking place iz “within the next three years.” Because
this is clear from the plain language of the statute, it is
not necessary to go beyond the statute to construe the
legislative intent on these two points. ‘

The third idea, the amount of potential development
which must be capable of taking place within the re-
quired three years, is not obvious from the statute. The
statute only requires “substantial” development. Am-
biguity exists when a statute is capable of being under-
stood by a reasonably well-informed person in two or
more different manners. Kearney, 91 Wis. 2d at 753-54,
284 N.W.2d at 65. This is true here because the meaning
of “substantial” in the context of the statute is not
readily apparent.

[2] :

In reviewing an administrative agency’s interpreta-
tion of a statute, several considerations arise.

[T]he general rule in this state is that “. . , the con-
struction and interpretation of a statute adopted by the
administrative ageney charged by the legislature with
the duty of applying it is entitled to great weight.” How-
ever, as this court has made clear, the rule that great
weight is to be given and any rational basis will sustain
the practical interpretation of the agency charged with
enforcement of a statute ““. . . does not apply unless the
administrative practice is long continued, substantially
uniform and without challenge by governmental au-
thorities and courts.” ... . [In such a] situation, we
would hold, quoting a very recent case [Milwaukee v.

-WERC, 71 Wis. 2d 709, 714, 239 N.W.2d 63, 66 (1976)],

that “. . . this court is not bound by the interpretation
given to a statute by an administrative agency. Never-
theless, that interpretation has great bearing on the de-
termination as to what the appropriate construction
should be.” It is such “great bearing” or “due weight”
standard, not the “any rational basis” test, that we find
here applicable. [Footnotes omitted.]
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Beloit Education Association v. WERC, 73 Wis. 2d 43,
67-68, 242 N.W.2d 231, 24243 (1976). We apply such
a standard of review with an awareness that the legis-
lative intent in enacting this statute was to prevent hap-
hazard, unrealistic, and competitive expansion, Village
of Elmwood Purk v. Racine, 29 Wis. 2d 400, 406, 139
N.w.2d 66, 68 (1966). With such considerations in
mind, we note that the department considered the word
“substantial” to mean twenty-five percent as applied to
the area in question. It did not set this to be an absolute
standard for all areas; rather, it noted that the defini-
tion of “substantial” should vary according to the size
of the area beyond the core. This court agrees with the
department’s standard and believes that such a variable
definition would allow meaningful examination of each
incorporation petition which would take into account the
peculiar differences of each area.

I,

Second, the town argues that even if the depaftmerit'é
interpretation of sec. 66.016(1), Stats., is correct, the
findings of fact based on such an interpretation are not
supported by credible evidence. Qur review of the record
shows an abundance of evidence supporting the depart-
ment’s finding that the area seeking incorporation lacked
homogeneity and compactness. |

In examining questions concerning the sufficiency of
evidence, thig court is limited in its review. '

. A court should not upset the findings of an agency on
gudzclqi review if they are supported by substantial evi-
dence in the record. A reviewing court should not weigh
the_ev1_dence or pass on the credibility of witnesses. A
reviewing court cannot overturn an agency finding even

if it may be against the great weight and clea -
ponderance of the evidence. g o pre.
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Omernick v. Department of Natural Resources, 94 Wis.
2d 809, 311, 287 N.W.2d 841, 843 (Ct. App. 1979), aff'd,
100 Wis. 2d 234, 301 N.W.2d 437 (1981) (citations
omitted). This court has recently addressed the question
of what constitutes “substantial evidence.” We stated:

Substantial evidence is not a preponderance of the evi-
dence. The test is rather whether reasonable minds could
arrive at the same conclugion reached by the commission.
This is not the same as a reviewing court’s weighing con-
flicting credible evidence to determine what shall be be-
lieved. The fact that the evidence is in conflict is not a
sufficient basis for reversal of the commission.

Further, it is the function of the commission, and not
the reviewing court, to determine the credibility of evi-
dence or witnesses and to weigh the evidence, When one
or more inferences may be drawn from the evidence, the
drawing of one of such permissible inferences by the
commission is an act of fact-finding, and the inference is
conclusive on the court. [Footnotes omitted.]

Farmer’s Mill of Athens, Ine. v. ILHR Dept., 97 Wis. 2d
576, 579-80, 294 N.W.2d 39, 41 (Ct. App. 1980).

Essentially, then, this court is asked fo review two
questions: (1) whether a reasonable mind could have
concluded that the territory was not compact and hemo-
geneous, and (2) whether a reasonable mind could have
concluded that the territory beyond the core did not have
the potential for development of twenty-five percent of
its area within the next three years,

We first consider the issue of homogeneity and com-
pactness. The proposed incorporation covers approxi-
mately thirty-six square miles. The road pattern in the
area indicates that the town is highly dependent upon the
city of Kenosha rather than existing as a separate, inde-
pendent area. Also, the town is integrated into the
Kenosha School District.

Urban and rural land use is haphazardly combined
throughout the area. Approximately twenty-five percent
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may be categorized as subject to urban use: fifteen per-
cent of the area is residential, two percent is commercial
or industrial, and about eight and one-half percent is
devoted to transportation, utility, institutional and rec-
reational use. The remaining portions, about seventy-
five percent, are rural: twenty-one percent is open land
and water, and fifty-three percent is agricultural. Evi-
dence offered indicated that one-half of the area will
still be devoted to agriculture in the year 2000, Not even
one percent of the fotal area is devoted to recreational
use.

The population density of the area varies significantly
from quarter section to quarter section. Thirteen quar-
ter sections have no population at all. In contrast,
twenty-two quarter sections have a population in excess
of 751 people. Also, thirty-seven quarter sections have a
population of between one and ten people.

Finally, testimony offered at the department’s hearing
indicated that the town is externally oriented in its shop-
ping and social customs. Half of the town’s entire work
force is employed in Kenosha. Three-fourths of the
town’s work force is employed outside of the town. _

3] S
. Taken together, we hold that these facts are substan-
tial evidence from which a reasonable mind could con-
clude that the town lacks homogeneity and compactness.

On the issue of whether or not the town had the poten-
tial to develop twenty-five percent of the land beyond the
core area within three years, the following facts are per-
tinent. It is projected that residential population will
increase by 234 persons within the next three yeard.
About one hundred acres of land will be needed to ac-
commodate these new residents. This amounts to ap-
proximately 0.04 percent of the entire land area. Also,
many areas platted for residential development cannot
be developed until a sanitary sewer line is installed.
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While Wisconsin Electrie has constructed a new power
plant in Pleasant Prairie, no indication exists that this
will lead to increased industrial development. The 1‘:0W}f1
has been financially unable to purchase land from indi-
vidual landowners to develop an industrial park. When
they have referred industrial prospects to actual land-
owners, ne evidence indicates that the landownerg have
been willing to sell. Consequently, the prospect of indus-
trial development ig uncertain. :

’E‘ix]ese facts also provide substantial evidence from
which a reasonable mind could conclude that substantial
development beyond the core area is unlikely within the

next three years.
I11.

The final issue raised on appeal is whether the de-
partment could have concluded that the proposed incor-
poration was not in the public interest as required by sec.
66.016 (2), Stats. That statute declares:

2) In addition to complying with each of the appli-
cab(le)standards get forth in sub. (1) and s. 66.015, anfy
proposed incorporation in orde;' to be approved f.or ref-
erendum must be in the public interest as detern[nned by
the department upon consideration of the fol]qwmg:

(a) Tax revenue. The present and potential sources
of tax revenue appear sufficient to defray the antici-
pated cost of governmental services at a loqal tax I:ate
which compares favorabtl'y with the tax rate in a similar

rea for the same level of services.
2 e(alla) Level of services. The level of governmental ser-
vices desired or needed by the residents of the territory
compared to the level of services offered by the prgposed
village or city and the level avgl}able from a contiguous
municipality which files a certified copy of a resolution
as provided in s. 66.014(6).
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(¢) I'mpact on the remuinder of the town. The impact,
financial and otherwise, upon the remainder of the town
from which the territory is to be incorporated.

{(d) Impact on the metropolitan community. The ef-
feet upon the future rendering of governmental services
both ingide the territory proposed for incorporation and
elsewhere within the metropolitan community. There
shall be an express finding that the proposed incorpora-
tion will not substantially hinder the solution of govern-
mental problems affecting the metropolitan eommunity.

On such issues, our standard of review is very limited.
Our supreme court has held :

[In] In re Iecorporation of Village of North Milwaukee
(1826), 93 Wis. 616, 624, 67 N.W. 1033, 1036, this court
held that it was beyond the judicial power to determine
the legislative question of whether the public interest
would be promoted by the incorporation of a village. We
stated:
~ “The question ag to whether incorporation is for the
best interest of the community in any case is emphati-
cally a question of public policy and statecraft, not in
any senge a judicial question; and in attempting to sub-
mit that question to the decision of the circuit court the
legislature has undoubtedly done that which the consti-
tution forbids.”

In accordance with that venerable principle, this
court’s task is confined to applying the strictures of ch.
227, Stats., to the determination of whether the admin-
istrative body properly exercised its delegated authority.

Scharping, 32 Wis. 2d at 394-95, 145 N.W.2d at 697-
98.

Consequently, we néed only address whether the proce-
dures used by the department to arrive at its conelusion
are improper. Nothing in the record indicates that the de-
partment acted improperly in reaching its conclusion
that it could not state that ‘“the proposed incorporation
will not substantially hinder the solution of govern-
mental problems affecting the metropolitan community”
as required by sec. 66.016(2) (d), Stats.
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The town argues that the department erred by basing
its findings on general treatises and failing to indicate
specific bases for its decision. The same argument was
propounded in Westring v. James, 71 Wis. 2d 462, 471,
238 N.W.2d 695, 700 (1976). There, the supreme court
held :

Nor are the findings made by the director under sec.
66.016 (2) (d), Stats., deficient. The statute is pecularily
worded, in that the incorporation can proceed only if
there is a finding that it will not substantially hinder the
solution of governmental problems. Obviously, this re-
quirement for a finding places a very substantial bur-
den on the proponent of incorporation. The director ful-
filled his duty when he stated that, under the record, the
express finding required for the incorporation to pro-
ceed to referendum could not be made. o

The petitioners fault this conclusion, because 1t_1s
alleged that the director relied on generalized studies
that indicated that the incorporation of small areas ad-
jacent to a metropolitan city would hinder the solution
of problems that affect a metropolitan community.

While this is in part true, nevertheless, the record
shows that the planning director then distilled these
generalized propositions and applied them to the specific
metropolitan community under consideration. The rec-
ord shows that the director utilized studies particularly
applicable to the area of which Allouez was a part and
applied generalized standards specifically to the Allouez
situation,

" Tt should be emphasized again that the petitioners had
the difficult burden of proving a negative. The use of
the generalized studies which the director laid alongside
the specific Allouez situation merely demonstrated that
the facts were insufficient to make the finding reqguired
by the statute.

[5] _
In this case, the department similarily relies on gen-

eralized studies. However, it also points to specific in-
stances which indicate problems the town has created
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which prevent effective metropolitan planning, Under
Westring, this is sufficient,
The decision of the trial court upholding the denial of
the incorporation petition by the department is affirmed.
By the Court.—Judgment affirmed.

WISCONSIN CHEESE SERVICE, INC., Plaintiff-Appellant,
V.

DEPARTMENT OF INDUSTRY, LABOR & HUMAN RELATIONS,
and the Labor & Industry Review Commlssmn De-
fendants-Respondents.¥

Court of Appeals .

Na. 81-»«144.4. Submitted on briefs April 8, 1982.—.
Decided June 14, 1982.
(Also reported in 322 N.W.2d 495.)

1. Unemployment Compensation §6*—employee status—control
by employer.
Court on review upheld determmatlon of Department of Indus-
try, Labor and Human Relations that unemployment compen-
sation statute’s definition of employee applied to truck owner-
operators who delivered goods, notwithstanding fact that
amount of direction and control actually exercised by employer
in fact was minimal, where authority to control and direct

service to be performed was expressly reserved to employer
by lease terms. '

2. Corporations § 16*—existence—fraudulent inducement—lia-
hility.
Inducing one’s employees to hide behind corporate veil when
inducement is intended to allow employer to escape liability for
unemployment compensation contributions is species of fraud.

+ Petition to review pending.
* See Onllnghan’s Wisconsin Digest, snme toplc and section numbey.
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3. Fraud, Deceit and Mistake §17*—fraudulent inducement—in-
corporation—unemployment compensation contributions—-lia-
bility.

Hearing examiner was free to draw inference that employer
was more concerned with avoiding unemployment compensation
contributions than with improving professionalism of truck
owner-operators from whom it leased when employer induced
owner-operators to incorporate so that employer could escape
liability for unemployment compensation contributions, where
record supported such inference,

4. Unemployment Compensation § 6*—employee status—employer
—dual status.
Bince it is possible for person to assume role of both employer
and employee for purpose of unemployment compensation,
truck owner-operator's employment of another person to drive
his truck was not inconsistent with his status as employee.

APPEAL from a judgment of the circuit court for
Dane county: W.L. JACKMAN Reserve Judge, presid-
ing. Affirmed.

For the plaintiff-appellant the cause was submitted
on the briefs of Jon P. Azelrod and Douglas L. Flygt
and DeWitt, Sundby, Huggett & Schumacher, 8.C. of
Madison.

For the defendants-respondents the cause was sub-
mitted on the brief of Peter W. Zeeh of Madison.

Before Bablitch, J,, Dykman, J. and Cane, J.

DYKMAN, J. The issue on appeal is whether truck
owner-operators who delivered Wisconsin Cheese’s goods
are its employees for the purpose of unemployment com-
pensation tax contributions. The Department of Indus-
try, Labor, and Human Relations (DILHR) determined
that the owner-operators are Wisconsin Cheese’s em-
ployees. That determination was reviewed by an appeal
tribunal and upheld by the Labor and Industry Review
Commission and by the cireuit court, We conclude that

* See Callaghan’s Wisconsin Digest, snme tople and nection naumber,



