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For'the respondents there were separate briefs by He-
Vicker & Hehr, attorneys, and Timlin & Glicksman, of
counsel, and oral argument by E. M. McVicker. They cited,
in addition to cases referred to in the opinions, Bank of -
Chenango ». Brown, %6 N. Y. 487, 469; Cincinnati, W. &
Z. B Co. ». Clinton Cb. Comm’rs, 1 Ohio St. 88; Moers v.
Reading, 21 Pa. 8t. 202; Locke's Appeal, 72 id. 498; Dillon,
Mun. Corp. §§ 41, 183; Guild v. Chicago, 82 IN. 472, 476;
Blanchard ». Bissell, 11 Ohio 8t. 98; Little Rock ». Parish,
36 Ark. 186; Hr parte Pritz, 9 Towa, 36; Langworthy w.
Dubugue, 16 id. 182; Borough of Little Meadows, 35 Pa. St.
3853 Borough of Sewickley, 36 id. 80; Borough of Blooming
Valley, 56 id. 66, 69; Stanfield ». State, 83 Tex. 3175 In re
Oliver, 17 Wis. 681, and cases there cited; Brodhend ».
Milwavkee, 19 id. 624; Dinchart v. Lo Fayette, id. 677;
Morristown'v. Shelton, 1 Head, 24.

This information does not present any actual practical que
tion in thiese respects for the judgment of the court, and:
judgment of exclusion could possibly be framed upon suw
allegations. For these reasons, the court cannot consi
them, or enter upon the question of the validity of the p
visions of the act of 1895, referred to.

By the Oourt,— The motion for leave to file an mfor
tion and for process is denied.

Ix ®E IN0ORPORATION OF VILLAGE oF Norta MiLwAvkes,
Muy 23 — June 24, 1896,

Villages: Incorporation: Constitutional loaw: Delegation of legi»sla
power to courts,

1. The creation of municipal corporations is the exercise of leglsla,tu
power, and cannob be delegated save ag authorized by the cons
tution itself.

9, The'circuit court, under the constitution, is purely a judicial coul
and is not authorized to receive or exercise legislative powe
any kind.

B. The act of determining, either tentatively or finally, Whether
for the best interest of the people that they should be incorporaf
into a village, and fixing the boundaries, is not the determinatic
of & mere question of fact, but is the exercise of legislative dis
tion; and a statute (secs. 854-866, 8. & B. Ann. Stats.) attemp
to delegate such power to the eircuit court isinvalid. MARSH
J., dissents. :

‘Winsrow, J. Thisis an appeal from an order incorpo-
rating the village of North Milwankee and appointing in-
spectors of election therein, made by the circnit eourt for
Milwaukee county under the provisions of sec. 861, 8. & B.
Ann, Stats. The order was made upon due petition and
‘after due notice of hearing, and certain taxpayers and resi-
dents of the territory sought to be incorporated have duly
-appealed from the order, and claim that it is void because
‘in making such order the circuit court performed a legisla-
‘tive function, and that the sections of the statute anthoriz
‘ing the making of snch order are for that reason unconsti-
tutional. This is the only question in the case that we find
it necessary to consider.

The sections of the statute which anthorize the proceed—
ing in question are secs. 854-866, 8. & B. Ann. Stats., and
:they may be summarized as follows: See. 854 provides that
~any part of any town or towns not less than one half square
-mile in area, and not included in any village, all lying in the

Apprar from an order of the circuit court for Milwaul
county: D. M. Jouxson, Circuit Judge. Zfeversed.

Tor the appellants there were briefs by Austin & £
and oral argnment by W. H. Austin. On the questio
the delega,tmn of legislative discretion they cited, besid
oages cited in the opinions, 0" Ned v. Am. F. Ins. Co. 2
R. A. 7T15-T17.
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part theregf ought justly to be included in the proposed village;
that the interest of the inkabitants will be promoted by such
 tncorporation; and that such territory as ought to be in--
cluded contained, at the time such census was first or subse-
quently taken, the population, in number and in proportion
to the quantity of land therein, required in sec. 854, it shall
~ make an order declaring that such territory, the boundaries
of which shall therein be set forth by courses and distances,
and which may be enlurged or diminished by such court from
the boundaries specified in such application, as Justice may
require, shall be an incorporated village by the name speci-
fied in such application, or by such other name as the court
shall deem proper, if the electors thereof shall assent thereto
as hereinafter provided.” It also provides that the order
shall appoint three persons to act as inspectors of election.
Secs. 862-864 provide that such inspectors shall give notice
of election to be held in such territory to determine if such
territory shall be incorporated, and for notice of such elec-
tion, and for filling vacancies in such board of inspectors.
Secs. 865, 866, provide for the canvass of the vote on such
election, and, in case the proposition is carried, for the filing
and recording of the petition, order of the court, and all
papers, together with the result of such election, with the
register of deeds, and that they shall be recorded at length
within ten days after such election, and that the inhabitants
shall, from the time of the recording of the order of the
court aforesaid, be deemed a body corporate.

The court found, in making the order appealed from,
among other things, that “the lands embraced in said terri-
tory ought justly to be included within the proposed village,
- and that the interests of the inhabitants would be promoted by
such incorporation.”

As before stated, the claim of the appellants is that these
- powers attempted to be conferred upon the cireuit court
_are legislative and political powers, and that they cannot,
under our constitution, be conferred upon a coutt.

same county, containing a resident population not less
three hundred, or territory situated as above described
less than one square mile in area, containing a resident pop
lation of four hundred or upwards to each square mile,m
upon compliance with the conditions of this chapter, be
incorporated as a village, ete. Sec. 855 provides that
persons intending to malke the application for incorporat
shall cause to be made an accuraie survey and map o
territory proposed for such village, showing the cours
distances of the boundaries and quantity of land contai
therein. The accaracy of the survey and map shall be v
fied. They shall also cause to be made -an accurate ¢
of the resident population of such territory as it may b
some day not more than ten weeks previous to the timg
application. Sec. 856: The map, survey, and census:-sk
be left at some place in such territory for inspection an
amination at all reasonable hours by any person intereste
for five weeks from the posting of the first notice of &
cation. Seecs. 857, 858: The intending applicants sha
notice, which shall be posted in public places and publ
for six weeks prior to date of hearing, that they will
to the circuit court for an order incorporating the terr
described in sach notice as a village. Such notice shall
contain a reference to place where map, survey, and:c
may be examined. Sec.859: The application shall be signe
by not less than five taxpayers and residents of the torri
and shall set forth the boundaries of the territory, popul
tion, ete. Sec. 860 provides that the court shall hes
parties interested for or against such application who
seasonably appear, may adjourn such hearing, direct.
survey to be made or new census to be taken, ete. S_e'
provides: “If the court after such hearing shall be sat
of the correctness of any such survey or re-survey and
sns; that all the requirements of the statute have been
plied with; that the lands embraced in such tewitowy 01
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In approaching the question it will be well to first quo
the constitutional provisions which have any legitimate bea
ing on it. By sec. L of art. IV it is provided that the leg
lative power shall be vested in a senate and assembly. - B
sec. 3 of art. XI it is made the duty of the “legislature”
provide for the organization of cities and incorporated
lages. By sec. 81 of art. IV the legislature is prohib
from enacting any special or private law “for incorporatin
any town or village;” and.by sec. 32 of the same article:
is provided that the legislaturo shall provide generall
for the transaction of any business prohibited by sec
aforesaid. By sec. 22 of art. IV it is provided that th 1
islature may confer upon the various county boards o
pervisors of the state such powers of a local legislative an
administrative character as they shall from time to ti
prescribe. By sec. 2 of art. VII the judicial power of
state is vested in certain courts, of which the circuit.c
is one; and by sec. 8 of the same article the jurisdictio
the circnit courts is laid down. This last-named scction m
profitably be inserted here. It reads as follows: “The
enit conrts shall have original jurisdiction in all ma
civil and criminal, within this state, not excepted in
constitation and not hereafter prohibited by law; an
pellate jurisdiction from all inferior courts and tribun:
and a supervisory control over the same. They shall
have the power to issue writs of habeas corpus, mandas
injunction, gue warranto, certiorari, and all other erts
essary to carry into effect their orders, judgments and de
crees, and give them a general control over inferior co
and jurisdictions.” __

In this country a corporation can only be created by
lative enactment. 1 Dillon, Mun. Corp. (4th ed.), § 87. .8
ing with this unquestioned general proposition, severa.
aud simple deductions may be made from the above-g
constitutional provisions which are not really contested
this case. These deduactions are: (1) That villages m
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created by act of the legislature, and not by the courts;
(2) that they must be created under the terms of a general
law, and not by special act; (3) that the legislature may
delegate local legislative and administrative powers to county
boards of supervisors, and to no other officer or body, save
in so far as it may delegate powers of local self-government
to municipal corporations; (4) that the oircuit court, under
the constitution, is purely a judicial court. 'All of these
propositions seem to us so plain as to require no argument
in their support.-

It being the case, then, that the legislature must provide
for the incorporation of villages by general law, it follows
at once that, as to all villages to be formed in the future,
this law must perforce prescribe certain conditions as to
territory, population, consent of the residents, etc., upon
compliance with which conditions the law is to go into
effect in & particular case. The law is to stand upon the
books a complete law. The legislative will and discretion
has acted, and nothing further in that line is necessary, ex-
dept in case of a delegation of some part of the legislative
power to the county boards, When the conditions arise
upon which it is to go into effect, and the existence of such
conditions is properly determined and announced, it at once
applies to that particular case, and a new village is created;
not by the happening of the conditions, nor by the deter-
mination by some officer or body that such conditions have
arisen, but by the energy of the law itself, which goes into
operation upon the happening of the necessary conditions.

Such laws as these are very frequent, and, in fact, they
are sometimes absolutely necessary to accomplish the best
purposes ‘of legislation. Such laws were considered, and
their validity affirmed, by this court in Stafe ew rel. Aty
Gen. ». O Neill, 24 Wis. 149, See, also, Smith v. Janesville,
26 Wis. 291. Tn both of these ¢ases the future contingent
event upon which the Taw depénded was the favorable re-
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been complied with, are all questions of fact; and no reason
is perceived why the conrt may not properly be anthorized
to inquire into and determine these facts, nor why it may
not order an election and appoint inspectors. But the other
- questions upon which the court is required to pass are of a
- different nature, and we see no escape from the conclusion
that in passing upon and deciding them the eircuit court de-
 termines legislative or political questions. These questions
'; are (1) whether the lands embraced in the petition ought
Justly to be included in the village, and (2) whether the in-
terest of the inhabitants will be promoted by such incorpo-
 ration. Furthermore, the provision authorizing the court
to enlarge or diminish the bonndaries of the village as justice
may reguire seems to us equally an exercise of legislative
power. It is vigorously claimed by the respondents that
these last-named questions are in truth questions of fact
only, but it seems to us that this elaim is utterly untenable.
_There is no proper sense in which they can be said to be
questions of fact. They are rather ultimate conclusions
from all the facts. Given all the facts which the legislature
require,—the area, the population, the census, the map, the
notices,— and does the order calling an election follow? By
no means. The ecirenit court, in addition to determining
hese facts, must then say whether, in iis judgment, it is
best that there should be a village. This is no true question
of fact. Ttis a mental conclusion, which may be based alone
on the previous bias of the mind of the presiding judge as-to
he expediency of a small settlement assuming corporate
owers and obligations. A circuit judge could prevent the
ormation of a single new village in his entire circuit, not-
vithstanding every requisite condition of fact were present,
imply because he believed that it was really best for small
ommunities to remain unincorporated. It is very plain to
s that this belief or conclusion of mind of the circuit judge
s not a future event or fact or state of facts upon which a-

sult of a popular election, and it was held in both instan
that such an event was a future contingency upon whi
the law might properly be limited to take effect, and th
such a provision did not constitute a delegation of legislatis
power to the people. The same subject was discnsse
- the recent case of Dowling v. Lancashire Ins. Cb. 92 ¥
63, and the doctrine of the 0" Neill and Janesville Cases
proved. In that case Mr. Justice PmxxEY quotes a very ¢
and lucid statement of the principle, laid down by the
preme court of Pennsylvania, as follows: “The legislat
cannot delegate its power to make a law, but it can mak
law to delegate a power to defermine some fact or state
facts upon which the law malkes, or intends to make, its o
action depend.” This brings us naturally to the simple an
only question in this case, namely, Does the law before us
go into operation upon the happening of a cortain state
facts to be determined by the cireuit court, or does it
thorize and require the court to go further, and not onl
determine facts, but pass its judgment upon questions
legislative discretion? If the first branch of this question
can be answered in the affirmative and the latter branch in
the negative, then the law must be sustained, because the
certainment and determination of questions of faet is cl
an exereise of puvely judicial power. If, on the other han
the latter branch of the guestion must be answered in ¢
affirmative, then the law cannot be sustained, because s
power cannot be delegated to the cirenit court under
constitution.

There are a number of the questions upon which &
court is required to pass when making the preliminary ord
of incorporation under sec. 861, R. 8., which are unquest
ably pure questions of fact. Such questions as whethe
survey is correot, whether the census is correct, whethe
population is.as large as the statute requires in propo
to the area, and whether the statutory requirements h
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law may be properly made to depend. The sum and
stance of the law is this: Villages may be 1noorp0ra,te
the cirewit court thinks best. This amounts to nothi
nor less than the vesting in the cireuit court of the po
of a third house of the legislature, which must be exe
in the affirmative before a village can exist, The
ture has passed the law, the governor has signed it, an
has gone on the statute book, but the cirenit judge in ‘ev
case must add his conourrence before it is operative.:
question as to whether incorporation is for the best int
of the community in any case is emphatically a question
public policy and statecraft, not in any sense a judicial
tion; and in attempting to submit that question to th
«cision of the circuit court the legislature has undoub
done that which the constitution forbids. If the decisi
that question is to be delegated to any officer or bo
must certainly be to the county boards of superviso

That part of the section, also, which places the whole'
tion of the boundaries of the proposed village u
gontrol of the court is equally objectionable. This als
in the court, without appeal, the decision of the entire:
tion as to what territory, and Gonqequently what pe
shall comprise the new village. Here, again, the cout
decide the question of political expedlency, which .is
plainly a question to be decided by the legislative brar
the government alone.

In conformity with the views here expressed will be fo
a humber of decisions of courts of last resort in'v
states. People ew rel. Shumway v. Bennett, 20 M
State ex rel. Luley v. Simons, 32 Minn. 540; Galés
Hawkinson, 15 1L 158; State v. Armnstrong, 3 Sneé
Territory ew rel. Kelly v. Stewart, 29 Am. & Eng. ¢
22, 1 Wash. 98; People v. Nevada, 6 Cal. 143; Péople
Carpenter, 24 N. Y, 86. It is true that a number of o
of emittent respectability have taken a different view o

~question here involved. In the states of Kansas, Iows,
Missouri, and Nebraska the courts have inclined to uphold
the validity of legislation similar in some respects o that
ébefore us. The decisions relied on in these states, however,
do not by any means all sustain the validity of the law here
in question. For instance,in the cases of Ford v. North Des
- Movnes, 80 Towa, 626, and People ex rel. Rhodes v. Fleming, 10
Colo. 553, the only action that the court was authorized to
take was to appoint commissioners to call an election, the
‘question being determined by the electors. In these cases it
was rightly held that this act was not the exercise of legis-
lative power. * Neither does the case of Burlington v. Lee-
brick, 43 Towa, 253, sustain this law. In the last-named case
‘the law under consideration was a law providing for the
_extension of the corporate limits of a eity, and by its terms
‘the court was ‘authorized to examine and decide the ques-
tion whether the proposed addition was properly laid out
‘and platted, and whether justice and equity required that
it should be annexed to the city. The court decides that
these are questions of fact which may properly be submitted
‘to a court, Under a statute almost identical in terms this
‘decision was followed by the supreme court of Nebraska in
Wakoo . Dickinson, 23 Neb. 426. The sapreme court of
ausas has also followed Burlington v. Leebrick and Wakoo
. Dickinson upon a question of enlargement.of boundaries
of an existing corporation, in- Cullen v. Junction City; 43
‘Kan. 627. It is there decided that the question whether the
extension of the limits of an existing city “will be to the
terest of the city, and will cause no manifest injury to
he persons owning the land ” proposed to be included, is a
uestion of fact which may properly besubmitted to a court,
although in the same case the principle is recognized and
stated that “the power to create and regulate municipal
corporations, define, extend, or {imi¢ their boundaries . . .

is the exercise of purely legislative authority.” The ques-
VoL 93—40
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Marsrars, J. I am unable to concur with the jndgment
f the court in this case, and on account of the importance
f the questions involved T deem it a duty, in addition to
‘recording my dissent, to state clearly the reasons therefor.
There is no difference of opinion, not the slighfest, in re-
pect to the constitutional division of powers between the
legislative and judicial branches of the government- under
ur system, and the importance of recognizing the scope and
imitations of the powers of each. The government is di-
ided into three separate and distinct departments: the legis-.
ative,executive,and judicial. The courtcannot make the law 3
hat power is, by the constitution, vested exclusively in the
egislature, and any law which confers or attempts to confer
such power upon the court or any ministerial or an y eXecutive
ficer is unconstitutional and void. These propositions are
0o well settled to be open to any discussion whatever, The
uestion here presented is, Does the law of this state for the
reation of villages confer upor the court legislative power;
hat is, power to make laws? It must be conceded that,
rhile the legislature cannot delegate power to make law, it
ay make a law to take effect only on the ascertainment of
ertain facts and conditions, and may delegate the duty to
etermine the existence or nonexistence thereof to some
ther branch of the government., This subject was fully
nd exhaustively discussed in Dowling v. Lancashire Ins. Co.
2 Wis. 63. Tt must further be conceded that the legislature:
ay confer the duty of determining when such facts and
onditions exist upon the courts. . So far, I understand, there:
no difference of opinion between mysell and my brethren.-
he law under consideration provides, in effect, that when-
er the people of any part not less than one half square
ile of any town, and not included in ahy village, all lying:
the same county, which shall contain a resident popula-
on of 300 persons or more, wish to have the same incore
orated, and the circumstances are such that the interegts.

tion was the same in Forsythe v. Hammond, 68 Fed_. Re
174, Now, in all these cases of extension of b.oun.da,rlefs__ t_i_
question of the creation of a munieipal corporation is entir

absent. In nome of them has the court a word to say
any discretion to exercise upon the qu'est'ion Whethﬁl: a m
nicipal corporation shall or shall not exist; and while it
undeniable that the reasoning of some of these cases would
apply with equal force to a case of the creation of a
corporation, it is equally undeniable that the exact ques
before us is not in those cases, :

We do not deem it necessary to further notice the .a_.uthc'j)
ities cited to sustain the constitutionality.of the act inq
tion. Many of them have palpably no bearing on
question before us, while some, like Kayser ». Bfmme'.
Mo. 88, certainly tend to sustain the responé}ents’ posit,
The reasoning of these cases is entirely unsatlsfac'tory_.to
and while we should prefer to sustain the law, if possi
especially a law which has been acted upon for a numbe
years, and under which important interests have gro
we cannot stultify ourselves by saying that a law
stitutional which our reason assures us is not.

-The principles we hold in this case are simp%e: (1
creation of municipal corporations is the exercise (_)f_ leg:
lative power; (2) legislative power cannot be dellega,l:,eq
as authorized by the. constitution itself; (3) thg cireuib
under the constitution, is purely a judicial court, and
authorized to receive or exercise legislative powers ©

- kind; (4) the act of determining, either tentatively or ﬁua
whether it is for the best interest of the people tha,_fg -
should be incorporated into a village, and ﬁxing.thg b
aries, is not the determination of a mere question of f
but is the exercise of legislative discretion, and,:
power be delegated at all, it raust be delegated to the p 3]
bodies named in the constitution. :

By the Court— Order reversed, and cause re'manded
directions to dismiss the incorporation proceedings.
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of the inhabitants of such territory will be promoted: b
incorporation, and such facts and conditions shall be 1
satisfactorily to appear to the court in the manner provié
by statute, the electors of such territory shall be perm
to determine for themselves whether they desire such
poration or not, and, it they decide in favor of such incor
ration, then that such territory shall constitute a vill
corporation under the laws of this state. Now, here
we are all in accord that every fact or condition, prope
so called, the ascertainment of which is prerequisite
corporation, may properly be left to the courts for d
mination; but my brethren hold that such guestion
whether the interests of the inhabitants of the territory
be promoted or not by the proposed incorporatio
whether the whole or a part-only of such territory sheul
be included, are not such facts or conditions; and to tha
dissent. s

“The strongest authority relied upon against the' con
tionality of the aet — State ew rel. Luley v. Simons, 8%
540 — sustains it, save only in respect to the matters wl
this court holds to be fatal defects. It is there distin
held that the power to determine whether the public:i
ests will be subserved by incorperation or not, and:
particular territory should be included in the corf
limits, involves the exercise of purely legislative pow:
for that reason the act is unconstitutional. If the weigh
judicial aushority were in accordance with State ew rel
v, Simonsy supra, in view of the many respectable auth
ties in opposition I might yet hesitate to say that our:villa
law is unconstitutional at this late day, after it has b
the statute books, and recognized by all departmgn
government as valid, for nearly a.quarter of a century
villages have in the meantime been created under it'i
county of the state. To destroy them now, alter 8
acquiescence, when to do so will lead to great compli

- and embarrassments in public affairs, s not warranted, unless
- the uneonstitutionality of the law is clear beyond all reason-
~able controversy. If there is a reasonable doubt in respect
_to the subject, that is sufficient to sustain the law. Cooper
. Telfair, 4 Dallas, 14; Sharpless v. Philadelphia, 21 Pa. St.
1475 Adams v. Howe, 14 Mass. 340; Fisher v. MeGirr, 1
Gray, 1; State ew rel. Dome v. Wilcox, 45 Mo. 458. To be
_sure, if an act be unconstitutional when passed, it cannot
- become any the less so, generally speaking, by long acquies-
- cence therein., Nevertheless courts have always, and very
- properly, when an act has been recognized as valid for a
ong period of years and large interests have grown up
nder it, particularly when it pertains to the agencies by.or
- through which the sovereignty of the state is exercised, been
“very slow to pronounce it uncounstitutional, and have not
done so unless, as stated, its unconstitutionality was made
“elear and beyond all reasonable question. In sustaining such
aws the courts have gone so far as to hold that long acquies-
ence may control, even where constitutional questions are
nvolved. Dean v. Borchsenius, 30 Wis. 236. o
Iinvoke the rule referred to, recognizing that the question
‘of whether the features of the law requiring a determina-
‘tion of such subjects as whether the welfare of the people
will be promoted and what territory should be included,
‘require the exercise of legislative power, is not free from
‘doubt. I go no further, and need not for the purposes of
his opinion, than the rule requiring that the law should be
ustained nnless shown to be uncounstitutional beyond rea-
‘sonable controversy, That at least such controversy exists,
I may safely rely upon the numerous authoritios hereafter
referved to.

- The supreme court of Minnesota, in the decision cited, is
upported by Galesburg v. Hawkinson, T5 1. 153, and People
w rel. Shwmway v, Bennett, 29 Mich. 4515 while it is directly
pposed by Callen v. Junction City, 43 Kan. 632; Burling-
lon v, Leebrick, 43 Towa, 252; Emporia v. Smith, 42 Kan,
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4383 Hayser v. Bremen, 16 Mo, 88; Huling v. Topeka,
Kan. 577; Hurlo v. Kansas City, 46 Kan. 738; State ex
Reed v. Weatherby, 45 Mo. 17; State ex rel. Dome v. Wil
45 Mo. 458; Lammert v. Lidwell, 62 Mo. 188; Wakoo
- Dickinson, 23 Neb. 426; Grusenmeyer v. Logansport, 16.1
5495 Forsythe v. Hammond, 68 Fed. Rep. 774; and m
other cases that might be cited. As said by counsel for
spondents, in nearly all the states where, like our own, th
constitution prohibits the incorporation of villages by:
cial laws, and requires the legislature to provide for:
incorporation by general law, there exists legislation ha,v
all the essential features of tha,t under consmiera.tlon Fr
the very nature of things, the only way the legislatur
provide for the creation of villages by a general law
preseribe the particular conditions under which particul
territory may. have corporate existence, and then ves
some tribunal the power to determine when such conditi
exist and to declare the law in forco in respect to such
ritorv. The whole subject was considered in the eir
court of the United States for the distriet of Indiana in
sythe v. Hammond, 68 Fed. Rep. TT4, where was invol
the constitutionality of the general law of the state of:Im
ana for the creation of municipal bodies and the change
the boundaries of such bodies. The supreme court of
ana, in Grusenmeyer v. Logansport, supra, had sustal
the law, and the federal court decided likewise. It wa
tended that, though the legislature had in many instat
conferred the power upon the courts to adjudge the ann
tion of territory to munieipal bodies, such exercise of po
was political and legislative; therefore that, under the
stitution of Indmna, the courts conld not exercise it. Bakz
District Judge, in deciding the case, said, in effect: The
stitution requires the legislature to provide by general
for the ereation of municipal bodies. No limitation is pl
upon' its power to confer upon any tribunal it may:se
authority to determine when the conditions are

~ which shall create such bodies. The power to hear and de-
termine whether the conditions preseribed by law for the
- creation of such bodies exist or not is judicial in its nature
and may properly be conferred upon the courts. Under
such a system the creation of the corporation or its enlarge-
ment s not the act of the court, but the act and result of
the law.

Authorities other than those mentioned may be found op-
posed to the views above expressed, but we may safely
venture the assertion that the great weight of judicial au-
thority is in favor of the contention that the questions of
whether the incorporation will promote the interests of the
people or not, and whether the territory requested to be in-
corporated in whole or in part only should be included in
the incorporation, are questions of fact or conditions which
may properly be left to the courts for judicial determination.

In Callen v. Junction City, 43 Kan. 632, ch. 69, Laws of
1886-of the state of Kansas, was under consideration. It
provides that proceedings to change the boundaries of a
city shall be by petition to the district-court, and that if, on
the hearing, the judge shall be satisfied that adding the ter-
retory to the city will be to its inierests, ele., he shall so find, ete.
On the subject of whether such determination involves a
question of fact only, proper for judicial consideration and
decision, the court, speaking through Smesox, C., all the
Jjustices of the court concurring, said: “This question is one
abont which courts of last resort differ; the decisions being
both contradictory and antagonistic. It being a question of
doubt, therefore, it should be resolved in favor of the law,
as it is well settled that the action of the legislative body
must in all cases be upheld unless it manifestly is in contra-
vention of the constitution;” and further said, in effect, that
the act only requires the judicial ascertainment of facts
which shall give effect to thelaw; it is in the nature of an
action in which the rights of all the parties interested can
be determined.
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wag held constitutional, for the reason that the duties im-
posed upon the court are judicial, not lernsl&twe, in theu‘
nature. Hayser v. Bremen, 16 Mo. 88.

In Ford v. North Des Moines, 80 Towa, 628, the court, re-
ferring to the law of that state passed in 1858, providing for
the organization of municipal corporations by proceedings
in the county coart, similar to those provided in this state
for the organization of villages, said, in effect: ¢ Laws of a
similar nature have been in force in this state for thirty
years, and in numerous cases their validity recognized, and
no authority has been cited for consideration that supports
the claim that the law is not constitutional, except People
ex rel. Shumway v. Benneit, 29 Mich. 4517 We may here
say that the Michigan case is referred to and disapproved in
nearly all the numerous cases above cited.

T rest the case without extended discussion of principles,
contenting myself with calling attention to the numerous
authorities directly in point. All the cases referred to fully
' recognize that the court cannot make the Jaw; that must be
done by the legislative branch of the government. The leg-
- islature cannot delegate its powers in that regard to the
court, but it may pass a law, complete in itself, to have effcet
as to a particular section of territory, as in the case of the
incorporation of a village, city, or town, or adding contignous
territory thereto, upon the existence of certain facts; and
may vest the power of ascertaining the existence or non-
existence of such facts in the courts. It may provide that,
when the required facts exisf, so ascertained, the particular
section of territory sought to be incorporated shall be by
the court declared incorporated, and be governed by the law
in relation to such incorporations. The body politic so
created becomes the creature of the legislature, not of the
court. It derives all its powers from the law passed as a
perfect enactment of the legislative will. The court merely
gives to such law application when the statutory requisites
are judicially ascertained to exist,

In Burlington v. Leebrick, 43 Towa, 252, sec, 431, Cod
. Jowa, was under consideration. It prescribes the procee
ings for annexing contiguous territory to incorporated cities
and towns, and provides that it shall be by petition to:
circuit court of the county, setting forth certain facts;
vides for a hearing on such petition before the court, a
that, if such court finds the allegations to be true, and ¢k
Justice amd@ equity require thot said territory, or any par
thereaf, shall be annexed lo such corporation, a decision sh
be entered accordingly. It will be seen that the Iowa I;
contains all the elements regarded by my brethren as: p'
ticularly contravening the constitution; that it requires th,
court not only to determine the justice of the application
but to determine what part of the territory shall be annexi
and what not. The supreme court, speaking through Dax
said, in effect: The facts are all issnable; they are
proper for judicial determination. The court is require
determine the facts of the particular case, and determi
whether it comes within the operation of existing law, T
is a judicial, not a legislative, act. :

In Wakoo v. Dickinson, 23 Neb. 426, the general law
Nebraska in relation to the same subJeot was under con
eration, which law requires the conrt to find whether thy
allegations of the petition for incorporation are true,a
whether the territory, or some part of it, wowld receive
terial benefit from dfs annemation to the city, or that 4
and equity require such anmewation. These questions
held to be of a judicial character and properly within.
Jjurisdiction of the court, the proceedings being in the na
of an action where the parties interested in the subject
brought into court and their rights determined.

The law of the state of Missouri (ch. 175, R. 8. 1845}
vides that towns may be incorporated on petition ‘to
court of two thirds of the inhabitants, setting forth cer
facts, in case the court is satisfied of the existence of:
faots and that the prayer of the petition is reasonable. 'Th




634 SUPREME COURT OF WISCONSIN.

In re Incorporation of Village of North Milwaukee,

‘We entered upon the discussion with the presumptic
favor of the law, recognizing the rule that it should not.
declared void unless shown to be so beyond all reasona
controversy. With such respectable courts sustaining-iﬁ
Missouri, Kansas, Nebraska, Towa, and Indiana, if anyﬁhi
more is needed to demonstrate that at least thereis ar
sonable controversy in respect to the subject, we may ¢
with confidence the able opinion of Mr. Justice Ham ;
speaking for the court in Fisld v. Clark, 143 U. 8, 693
where was involved the validity of the reciprocity clanse
the tariff act of 1890, in which, by sec. 8, it was prov
that; “ With a view to secure reciprocal trade,
whenever the president shall be satisfied that the gove
ment of any country producing and exporting sugar; t
and other articles, imposes duties or other exactio
upon the agricultural or other products of the United Stat
which, in view of the free introduction of such sugar; tes;
.~ . and other articles into the United States, he m.
deem to be reciprocally unjust and unreasonable, he sh
have the power and it shall be his duty to suspend by p '
lamation to that effect the provision of the act relati
guch free introduction . . Jor such time as he sha
deem just.” This was attacked on the ground that it:
fors logislative power upon the executive department of
government. It will be noted that the act conferred ups
the executive the same power conferred upon the courtin
the law under consideration, challenged as not invol
the determination of a fact, but the exereise of legislati
diseretion; that is, to pass upon the question of #he remso
ableness or justice of allowing the act to be in force; theq
tion of whether, under the circuwmstances of any partiou Za
case, the interests of the people of this country demand-th
the act sholl be or shall not be in jforce. After a most car
ful examination and discussion of the whole subjec
court sustained the law, and held, in effect, that the feat
of the law referred to only conferred upon the presic
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power to determine facts; that the langnage requiring him
to examine into the justice of giving effect to the tarifll law
or suspending it in certain cases implied that he should ex:
amine into the regulations existing between this and other
conntries, and determine whether they are reciprocally equal
and reagonable orunequal and unreasonable; that having de-
termined that fact, his duty was prescribed by the law, noth-
ing being left to his discretion but the duration of the sus-
pension; that this relates only to the enforcement of the
legislative policy established by law. Says Mr, Justice Har-
Lan: “It cannot be said that in ascertaining the fact [the
question of whether the reciprocal relations are equal and
reasonable or unequal and unreasonable] and. issuing his
proclamation in obedience to the legislative will, he [the
president] exercises the function of making laws. Legisla-
tive power was exercised when Congress declared that the
sugpension should take place on the named contingency.
He is not required to make law, but is made the agent-to
ascertain and declare the event when the expressed will of
Congress should take effect. Itis part of the law itself.”
The doctrine so clearly stated by Mr. Justice Harr.aw is sup-
ported by a long line of decisions in the federal supreme
and other courts, and shown to have been recognized in the
administration of federal affairs from the foundation of the
government. It requires a refinement of judicial reasoning
and analysis much greater than I am capable of to observe
any substantial difference between, the feature of the tariff
law so held to be free from constitutional objections and
that in our general village law which my brethren conclude
is unconstitutional and void. We find the precise feature
in the wvillage law which Mr. Justice Harraw held clearly
saved the tarilf act from constltut.lonal objections, namely,
that the court, having determined the facts, including whether
the interests of the community will be promoted by the in-
corporation or not, has no discretion as to the action to be
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taken whether the law shall take effect or not as prayed f
by the petitioners. Such questions having been determin
the law provides that “the conrt shall make an order declar
ing the territory an incorporated village. . .-

This opinion has been drawn out to a considerable length
but the importance of the questions will be considered, w
apprehend, a sufficient justification. - It is seldom fhat
question of such grave and far-reaching importance to ihi
people of this state finds its way to this court for determing
tion. The law in question' has been recognized as valid; as
said before, for upwards of twenty years, and villages.
great numbers have been organized under it, and now exis
in every county. They have made public improvement:
incurred debts, issned securities of varions kinds, which ar
now outstanding; each forms a part of the system of thy
state for local,county,and state taxation; each constitute
separate government for many purposes, with all that th
term implies; forms a precinet for purposes of elections,
village, county, state, and national; and, as said in State ¢
vel. Dome v. Wilcow, 45 Mo. 438, referring to a similar law ¢
Missouri, under similar circumstances: “Before the .cour
‘can be justified in pronouncing against the system and p
ducing the confusion which must follow, it should furnig
reasons for its decision at conce clear, cogent, and econving
ing.” My brethren are convinced that such reasons exist,
and to that T am unable to agres. As said by Dixox, C.
in Dean v. Borchsenius, 80 Wis. 236, where a propositior
was advanced for the first time that all the village and cit;
charters of the state theretofore granted were unconsti
tional and void: “The uninterrupted practice of a govern
ment prevailing through a long series of years, and the
acquiescence of all its departments, legislative, executi
and judicial, sometimes become imperative even on constitu
tional questions. If ever there was such a case, this wou
seem to be one.”

CASES DETERMINED

AT THE

August Term, 1896.

Hrrsr, Respondent, vs. Nenves and others, Appellants.
May 23— September 22, 1896.
Mortguges: Foreclosure: Breach of covenant to pay tawes.

Where there is nothing due to the mortgages, a mere naked breach
of the covepant to pay taxes gives him no right to foreclosure of
a-mortgage containing a power of sale “in case of nonpayment of
any taxes,” but providing that in case of such sale the mortgagee
is to retain “the principal and interest which may then be due,
with costs,” ete., and render the surplus to the mortgagor., So held
in a case where, before the trial, the sums paid by the plai]_ltiff for
taxes hiad been repaid to him by a prior mortgagee.

ArprarL from a judgment of the. circuit court for Milwan-
kee county: Fraxx M. Fism, Judge. FHeversed.

. W. Briggs, for the appellants.

Frank B. Van Valkenburgh, for the respondent.

The following opinion was filed June 19, 1896:

Winerow, J. This is an appeal from a judgment of mort-
gage foreclosure. There was no principal or interest due
when the action was commenced, and the only default then
existing was that the taxes upon the premises for two years
had been allowed to remain unpaid, contrary to the cove-
nants.of the mortgage. The mortgagee had not paid these
taxes, but they had been paid by a prior mortgagee. The




