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it is true, but apparently relative to the mecting of May 5th,

Ile gave the following testimony:

“Phere was no meeting befere May 5th. . . . ‘T went out
mad, and Koehler came after me, and I told him after this L
would not pay them a cent. Thereupon they called
that meeting of May 5th for that purpose to aceept it. David
Meisner made a motion that they should accept it. They
simply refused to vote om i, no action made whatever.
Thereupon I made a motion to ask them to release me from.
the church ; that they would not vote on. Then I asked them
to withdraw that subseription, give me a chance to gign like:
fhem so I could stand to pay afterward. They gimply voted
that down. They did mot want it. Thereupon T left and’
coased to be a member. . . . I told them I wonld pot have
anything more to do with that church and would not pay a
cent any more.” :

After this he was waited upon by the pastor and another:

member of the congregation. They said to him the congrega
tion had done wrong in that they would not accept it, and.
that they were going to accept it after that provided he came:
back o the church, and he told them he did not want to come
back.

Tn the face of this positive testimony on the part of the:
appellant and the uneertain testimony on the part of the re-
spondent as to the time of acceptance of the subscription, it
is diffieult to see on what grounds the cirenit court directed
verdict for the respondent. The subscription was a mere
offer until aceepted by the respondent. M. B. Church
Sherman, 36 Wis. 404; U. 8. Gran? University v. Bentle
117 Wis. 260, 94 N, W. 42; 27 Am. & Eng. Ency. of Law
(2d ed.) 280, 285.

Tn the case ab bar this legal quality of a subscription was
accentuated by the designation to the person soliciting the
subseription by the zppellant of the body which should a
cept his subseription and the comcessioms that body shoul
make by such acceptance. It is true that acceptance of a su
seription may be made by expending money and erecting

bgilding i aceordance with the offer. Superior €. L. ¢
Bickford, 93 Wis. 220, 67 N. W. 45; Eycleshim-er » ?i%@.
Antwerp, 13 Wis. 546. But in the instant case a.noth:;- k'a:;
::?f acceptance was expressly stipulated for, and, besides thm
g no proof -tha.t the congregation accepted’ this prior to,its el;:e
empted W?thdrawa.l by erecting a building or dish ing
noney relymg on such subseription. 7 e
- 'We forbear to comment further on the evidence. Another

nd more definite statements from the same witness

hgw t'%lat T;hel attempted revocation by the appellant Wase:,ftor
hg subseription was accepted by the congregation of th re
.sponldex.lt, upon the eonditions stipula,tei. bWe redarde :}:" -
complaint as sufficient, but are constrained to re;erse the
?dgrr}ent appealed from becanse the court below erred in
irecting a.'verdict for the respondent. As to the & eH ut
50 co.ntra.ct:mg, i a2 contract was really closed Ill}P:;v'EEt
standing informalities in the articles of inco-rporat;oncf)sh o
pondent was at least a corporation de facto S
By the Court—The judgment of the cix"cuit court i

: _.rs‘fdv and the cause remanded for further px ings 20
s 1o b proceedings ac-

"exToN and others, Appellants, vs, Ryax and others. Re-
spondents. ’
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(requiring the legislature to provicle for the organization of
jncorporated villages), or of sec. 23, art. IV (requiring uniform-
ity in town and county government).

2. Restrictions upon the size and with respect to density of popula-
tion of territory which may be included in an incorporated vil-
Iage must be implied from the name of the corporation and the’
purpose for which it is incorporated.

3. Tt may well be that it is competent for the legislature to say, as
in seq, 854, Stats. (1898), that the area of a village to be in-
corporated shall not be less than one half a square mile, on the
eground that territory to that extent is reasonably necessary
to carry out the purposes for which villages are incorporated.’

4. The inclusion in 2 new village of territory, in excess of one half’
a square mile, consisting of sparsely gettled rural or agricul
tural lands not having the distinetive characteristics of a vil
Jage or any hatural connection therewith, and not reasonably
appurtenant and necessary for the future growth of the village,;
would be ar invasion of the uniformity in town and county gov-
ernment required by sec. 23, art. IV, Const.

5. Whether, in a given case, the territory in excess of one half a
sguare mile which it is proposed to include in z new village is
guch that it may properly be included therein, is a question for
the courts. A dictum-to the contrary in In re North Milwaukee;
093 Wis. 616, keld obiter.

6. A holding by the circuit court in this case that a wafer area ot
seventy-five acres embraced within the boundaries of a pro
posed village should be included as part of the onehalf syuare
mile provided for by sec. 854, Stats. (1898), was not erroncous;
nor was it tantamount to 2 holding that no village could be
incorporated which bordered on a large body of water, sin
the petitioners need not include water areas in their proposed
boundaries, nor is there any statutory limitation of the area
the village other than that it shall not include the entire town

. or towns.

AppEar, from an order of the circuit court for Outagemie
county: Jomw Gooprano, Circuit Judge. Afirmed.

The appeal is from 2n order denying the application
the petitioners for an order incorporating the village of
Kimberly.

For the appellanis there were briefs by C. G. Cannon, a.t;~
torney, and a separate brief by Hooper & Hooper, of counsel,

~ and oral argument by Mr. Cannon and Mr. Moses Hooper.:

“TFor the respondents the cause was submitted on the brief of
Thert H. Krugmeier.

“Barwes, J.  The court found that of the 576 acres em-
raced within the boundaries of the proposed village about
65 acres were rural or agricultural lands sparsely settled,
ot having the distinetive characteristies of a village, and not
easonably appurtenant to the remaining territory, and not
necessary to be included within the limits of the proposed
village for any legitimate purpose. Of the remaining 113
cres the court found that seventy-five acres were covered with
ater, and that the settled portion of the proposed village
gntained but thirty-eight and one-half seres, and that one
alf a section of land, including the submerged acreage, was
ample territory for the proposed village, in view of its loca-
on, surroundings, and prospect of future growtk. Upon the
dings so made the court denied the application of the peti-

‘But one substantial objection is urged in support of the
aim that the order appealed from is erroneous. It is argued
at it is no proper function of a court to decide whether the
roposed boundaries include an excessive amount of land, so
ng a3 the proposed area does not conflict with any statutory
quirement. It is urged that the matter of fixing the limits
of the village is a legislative or pelitical question and not a
dicial one, g0 long as such limits include one half a square
jle in area and do not include the entire town. The cases
£ In re North Milwaukee, 93 Wis. 616, 67 N. W. 1033, and
ash v. Fries, 129 Wis. 120, 108 N. W. 210, are cited as sus-
: ning the contention so made. 1% is held in the North Mzl

wkee Case that courts cannot decide questions of legislative
licy by determining whether or not a village should be in-
rporated ; that the legislature may say what prerequisites
ust exist and what steps must be taken before incorporation
be effected, and may authorize the cowrts to determine
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whether such. facts exist, but that no diseretion can be vested
in the courts to grant or refuse a certificate of incorporation.
Tt was said by way of illustration that a eourt might deter-
mine such questions as whether the survey was correct,
whether the population was as large as the statute required
in propertion to the area, and whether the statutory require-
ments have been complied with on all questions of fact which
" the court may determine, but that t.e court might not deter-
mine whether the lands embraced in the petition should
justly be ircluded in the village, or whether the interests of
the inhabitants would be promoted by the incorporation, or
whether the boundaries of the village could be emlarged or
diminished as justice might seem to require; such questions
being legislative or political and not judicial. In Nash .
Fries, supra, it was held that if ch. 21, Laws of 1905, should
be construed as vesting any diseretion in the ecourt to say
whether a new town should be organized or not, the law could
not be upheld under the rule of the North Milwaukee Case. -
Tf, as contended by counsel for appellant, the court, in de
ciding that the boundaries of the proposed village included
territory which should have been excluded, was passing upon
a question that was legislative and not judicial, it follows as
a matter of course that the order appealed from is erroneou
under the decisions referred to. That the question is on
for judicial determination is decided in State ez rel. Hollan
v. Lammers, 113 Wis. 398, 86 N. 'W. 677, 89 N. W. 501,
In deciding that case the court construed the law providing
for the ineorporation of villages in connection with sec. 3
art. XT, of ‘our eonstitution, which declares that “It shall
the duty of the legislature, and they are hereby erapowered
to provide for the organization of cities and incorporated vil
lages,” and also in connection with see. 23, art. IV, of th
constitution, which provides that “The legislature shall es
tablish but one system of town and eounty government, whicl
shall be as nearly uniform as practicable.”” The court ther

ofined what a village was understood to mean at the time of
he adoption of the constitution, and held: (1) That if the
aw anthorizing the incorporation of villages, as properly con-
rued, permits rural territory possessing none of the at-
hutes of villages to change from town to village government
t will, it cannot be sustained. (2) That the law providing
or the Incorporation of villages fixes no limitation as to the
eximum size of the territory that may be incorporated, ex-
t that it must be part of a town or towns, and preseribes no
trietion as to density of population, except that it shall con-
n a resident population of not less than a stated number.
) That a village means an assembly of houses less than a
ty, but nevertheless urban or semi-urban in its character,
d having a density of population greater than can usually
found in rural distriets, and that this was the understood
teaning of what constituted a village at the time the constitu-
ion was adopted. (4) That if the law providing for the in-
poration of villages contains mo restriction upon the size
density of population of the territory sought to be incor-
orated, 2 restriction must be implied from the name of
> corporation and the purpose for which. it is incorporated.
5) That only territory urban in charaeter, with suck adja-
ent lands as are naturally connected with and are reasonably
vpurtenant and necessary for future growth in view of the
oundings and circumstances of the location and pros-
ets of future prosperity, may be ineorporated in the village.
) That the territory secking admission as a village must be
armonious with the idea of what a village actually is. Tt
ay not include large areas of rural or agricultural lands
parsely settled or widely distributed. It may only include
ands having the distinet characteristics of a village, and such
dditions 25 have a natural comnection with and seern rTea-
onably appurtenant to and necessary for future growth.
) That it is a question of fact, to be determined in each case
the question arises, whether the provisions of the constitu-
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orated. When we get beyond the legislative declaration
iowever, it would seem to be clearly a question of fact. for the,:
court to determine in each instance, under the law as it
tands, whether the territory in excess of one half a square
mile which it is proposed to include possesses the attributes
.l_zich should naturally belong to territory included within
the confines of an incorporated village. If it is proposed to
nciude rural or agricultural lands that are sparsely settied
and that have not the distinetive characteristics of a vi]laﬂ'e,
and have no natural connection therewith, and which do ;1301,:
m to be reasomably appurtenant and mnecessary for the
uture growth of the village, then the uniformity of town and
county government guaranteed by the constitution is invaded
mnder the decision of this court in State ex rel. Holland v.
mmers, 113 Wis. 398, 86 N. W. 677, 89 N. W. 501
‘here cannot be any doubt that such a question is judieial in
ts::_character. Th(a courts are the ultimate tribunals to deter-
mine whether or not the constitution has been violated in a
ven case. 1t is not seriously eontended in this case that the
cfs as found by the court are not supported by the testi-
nony. This being true, we see no escape from the conclusion
at it would be a violation of the provisions of the constitu-
o referred to, to incorporate this village and include within
.:bound?ries the amount of territory described in the peti-
.- for incorporation. The statement in the North Mil-
woakee Case that a court could not determine whether lands
mbraced in a petition for incorporation should justly be in-
_Qed in the proposed village was made in reference to a
]q;ect not directly before the court for determination and
Ix..hardly ke considered a part of the decision of the court.
B‘e=51des, the comstitutional question raised and decided in
tate ex rel. Holland v. Lammers was not raised, passed npon
considered in the North Milwarkee Case. ,
I_t is argued that the court was in error in holding that the
ter area embraced within the boundaries of the proposed

tion referred to may be viclated by including territory within )
the limits of the village which should not be included therein,
Such inguiry is judicial, not legislative, at least in the ahsence
of any legislative declaration on the subject. (8) That the
right to incorporate a village under see. 854 iz limited to;
such territory as possesses the characteristics mentioned. It
must be a village in fact, with a reasonably compact center:
or nucleus of population, and not a mere agricultural com-
munity, If territory beyond the thickly settled limits i
included, such territory ought reasonably to possess som
natural connection with and adzptability to village pu
poses and seem reasonably to be necessary for future growih
and development. (9) That in the absence of some specific
legislation the courts raust raeet and determine in each given:
case the fact as to whether these restrictions have been over

has made which affects the case before us for consideration
that any part of any town or towns not less than one half g
square mile In area and not included in any village and a
lying in the same county, which shall contain a resident pop
lation of 300 persons therein, may become incorporated as
village by taking certain steps enumerated in the statut
The legislature, having the power to create villages, neces
sarily has a large discretion in the matter of determining
what the boundaries of such villages shall be. Itisonly wh
the discretion has been abused and the provisions of the co
stitution referred to have been violated that the courts ma
interfere with Jegislative action. The legislature has acted
the extent of saying that the area of the village which it
proposed to create shall not be less than ome half a squs
mile. Beyond this the legislature has not goze. Tt may wel
be that it is entirely competent for the legislature to say tha
territory to the extent named is reagonably necessary o

out the objects and purposes for which villages are inc
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village should be included as part of the one-half square mile
provided for by sec. 854, Stats. (1898),_33:1(1 that such_ a
ruling was tantamount to holding that no village could be 1;11—
corporated which bordered on 2 large bod.y of water. We do
not think the position is tenable. The _mcorp-ora.to-m of the
proposed village were mot obliged to mclude. water areas
within the village limits if they did not desire to do so.
Furthermore, there is no limitation piaced upon 13}3-.6' area of a
village by statute further than to prevent the e.nj&Lre _town or
towns out of which the villags is earved from being included

We think the objectors had a sufficient interes-t in the pro-
ceeding to entitle them to appear therein and resist thc_a grant-
ing of the petition, and that the court was authorized by
sec. 860 to refer the gquestions in issue to a referee for exam-
ination and a report thereon, and that the order of the cireuit _
court should be affirmed.

By the Courf.—Order afirmed.

Stare ex zEL. Daverw, Respondent, vs. Rosz, Mayor, ete. |
Appellant.

Reptember 20—0Octoler 5, 1909.

Constitutiongl Taw: Hzecutive officers: Discrefion: Interference by

courts: Municipal corporations: Powers of mayor: Suspensio
of officers: Presumption of good faith: Mandamus.

1. Courts have no right to interfere with the exercise of the discr
tion vested in executive officers, state or municipal.

2. No wrong, in the legal sense, results when one receiv'e-s a}l_that:
the law accords him; and when the only right of an individual

or of the public which the law gives is that which a desig.nate
officer deems hest, the honest decision of that officer is th
measure of the right.
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9. The courts in such a case must indul

State ex rel, Davern v. Rose, 140 Wis. 360.

3. Wkere an absolute duty, involving nothing of judgment or dis-

cretion, has been imposed upen an administrative or executive

officer, performance thereof may be enforced in a proper case

by the courts, if no other adequate method is provided.
‘4, A city charter declaring that the mavor shall be “the chief execu-
: tive officer and tle head of the fire department and of the police
in said city” and that he shall “take care that the laws of the
state and the ordinances of the city are duly observed and en-
foreed,” confers upon the mayor all of the power of a chief
executive, except as elsewhere limited, with the necessary right

of discretion and judgment, and does not make him a mere ad-
ministrative officer. )

. The executive power conferred upon the mayor by such a, charter

includes the power to appeint and remove subordinate executive
officers at diseretion, except as qualified by other charter pro-
visions.,
§. 'Where 2 statute (ch, 378, Laws of 1885) amending a city charter
vested the power of appointment and removal of the chiefs of
the fire and police denartments in a board of commissioners,
but provided that either of said officers should he subject to sus-
pension from office for cause by the mayor at any time, and
that the mayor should at onte communicate to said board the
charge or charges against an officer so suspended, for the deci-
slon of the board thereon, the suspension might be made for
any cause which, in the honest judgment of the mayor, might
reagonably render it advisable for the public geod.

7. The power and the duty of the mayor as to suspension of officers

under such a statute is discretionary imr 2 very high degree. e
may weigh all considerations in determining whethor he should
exercise the power; and his decision not to exercise it, even
where there has been gross dereliction on the part of the sub.
ordinate officer,-is not subject to review or direction by the

courts, unless there has been an entire refusal to consider and
exercise discretion.

2. The mayor in such a case need not declare the reasons for his

decision or his action in deciding against suspeusion, it heing
enough for him to declare that he deems the public welfare pro-
moeted by action or inaction, and even that declaration need
only be by the act,

ge in every prima facie pré
sunaption in favor of the good faith of the executive officer in
Lis discharge of his duties, and only when it is established by
the clearest possible evidence that he hag wholly refused to
exert his jurisdiction or to exercise any discretion whatever
can the eourts properly interfere by mandemus.



