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“with the statute and the case law dealing with annexation if
‘‘the governing body of the city or village seeks permission to
“annex (1) unincorporated territory; (2) which containg elee-
“tors; and (8) which iz contizuous to the anmexing city or
“village. pp. 409, 410.

We more recently repeated fthis suggestion in Schiller
v. Keuffel & Esser Co. (1963), 21 Wis. (2d) 545, 554, 124
N. W. (2d) 646, where we quoted the following from
Dawis v. Skille (1961), 12 Wis. (2d) 482, 490, 107 N W
{(2d) 458:

“ Tt is to be regretted that the circuit court did not:
reserve its ruling on the motion for directed verdict until
after the jury had returned its special verdiet. By =o do
ing, even though the court after the return of the verdict
did see fit to have granted the motion, there would now
be no necessity of granting a new trial. We do not ad-
vocate that such procedure invariably be followed, but in
close cases we deem it to be preferable.”

Municipal corporations——Annexation of contiguous territory—
“ Size and population of area to be anmexed not limited by
- annexation statute,

In a proceeding initiated pursuant to sec. 66.024, Stats., by a
ivillage, principally residential, spareely populated, and of small
geographical area—seeking annexation of territery comsisting
..of substantially all of a town many times its size and greatly
" exceeding its population—the trial court erroncously concluded
‘that the merging of the territory contemplated in the proceed-
" ing was not annexation but consolidation, and invalid because
inot in conformity with the consolidation statute, sec. 66.02
“{requiring a determination of public interest), since the new
. annexation statute, sec. 66.024, is a complete alfernative to
“other permissible procedure and contains no limitation as to
ize of the territory sought to be annexed, which may be an
VILLAGE oF ELMW0OD PARK and another, Appellants, V. entire unineorvorated area. 1D, 409, 410.

C1TY OF RACINE and others, Respondents.

By the Court—Judgment reversed, and cause re-
manded with directions.

Municipal corporations—Enlargement of boundaries—Rule of
reason.

The rule of reason with respect to the enlargement of bounda-
ries of a municipality, and the significant factors to be con-
idered in determining whether that rule has been satisfied, are
.entnciated in the opinion herein. pp. 410412,

December 1, 1885—January 4, 1966.

1. Municipal corporations~Urban expansion problem in Wisco
sin—Statutory changes effected.
In recognition of the overall problem of municipal incorporation
and urban expansion, sec. 66.024, Stats., was enacted ag a new
alternative annexation statute, in addition to the substantial
changes effected by amendment to the consolidation statute;
sec. 66.02, and the principal annexation statute, see. 66.021,

p. 408. .

‘Mumnieipal corporations—Annexation of territéry—=Statutes—
= Construction—Rule of reason.

. ‘Under the familiar rule of statutory construction, the legisla-
ure is presumed to know that the court does apply the rule of

: on in annexation cases. p. 412.
2. Municipal corporatlons—Statutes-—Constructmn-——Consohdatlon reason 1n p

and annexation. i
Unlike the consolidation statute, sec. 66.02, and the prineipal
annexation statute, sec. 66.021, the new alternative statute;
sec. 66.024, prescribes no requirement necessitating a public:
interest determination by the director of the planning :I:'unctmn
in the department of resource development. p. 406. g

“Municipal corporations—Annexation of territories—Rule of
reagson—Applicability to newly enaeted statute.

There ig nothing in sec. 66.024, Stats., to indicate that the leg-
islature intended to abrogate the rule of reason, and that test
“is applicable to an annexation proceeding initiated under the
'_ new statute. p. 412,

3. DMunicipal corporations-——Annexation of contignous terntory_
Conditions. '

By its terms the new annexation statute, sec. 66.024, is a cor
plete alternative to any other anmexation procedure and su

2 proceeding is statutorily permissible subject to compliance

*Municipal corporations—Annexation—Public-interest determi-
nation--Rule of reason.

" The fact that the legislature did not include a requirement for
‘5 determination of public interest in sec, 66.024, Stats., did not
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Mt, Pleasant, petitioned to intervene; John R. Brown
nd Evelyn Brown, residents and real-estate owners in
It. Pleasant, petitioned to intervene; the village of
turtevant, whose territory is completely surrounded by
Tt: Pleasant, petitioned to intervene; and Mt. Pleasant
lso petitioned to intervene. Orders were entered grant-
ne all petitions to intervene.

Elmwood Park wasg incorporated as & village in June,
960. It has an area of approximately 103.51 acres and
‘apresent population of 482. (The population of the area
n:1958 was 412.) It consists of 132 residences, a church,
ne school, and one grocery store. The church, store, and
geven of the residences have been built in the four years
ince incorporation as a village. The total additional land
ged since incorporation being seven regidential lots, fo-
ether with five acres of unplatted land.

‘Elmwood Park receives all of its water service from the
ity of Racine; its garbage disposal, snow removal and
oad maintenance are contracted for; its police protection
g under contract with the Racine Private Police; it hag
no sewer gervice, each home having a septic system; all
treet construction and street maintenance are under
ontract; it has no fire-fighting equipment or paid per-
‘sonnel, its fire protection is under confract with Mt.
leasant; and its lbrary service is under contract
ith the city of Racine. Its budget for the year 1964 for
zovernmental services was $53,876, excluding its obliga-
ion to the Unified School District.

Mt. Pleasant has an area of 35.64 gquare mileg, con-
isting of 6,239 acres zoned residential, 14,799 acres
agricultural, 318 acres commercial “A,” 34414 acres com-
ercial “B,” and 1,115 acres industrial. Its boundaries
re contiguous with the boundaries of the town of
‘aledonia for a distance of seven and one-third miles;
he town of Yorkville, six miles; the town of Somers,
seven and one-half miles; the village of Sturtevant six

mean that the legislature intended that the rule of reason was:
inapplicable to an annexation proceeding under the new statute.:
p. 412,

9. Munieipal corporations—Statutes—Standards for public-inter
est determination.

‘While the standards for public-interest determination set fort

as applicable to consolidation under the consolidation statute

sec. 66.02, and applicable to the principal annexation statute

sec. 66.021, are compatible with the rule of reason, they ar

not contrary nor antagonistic to the basis for the rule. p. 412

10. Municipal corporations—Annexation—Application of rule o
reason—Denial of proposed annexation where proposal 1
arbitrary and capricious.

The finding of the trial court (assuming that a sec. 66. 024
Stats., annexation was statutorily permissible), that the com
monulaw rule of reason applied, and that applying controllin
criteria the proposed annexation was unreasonable, would no
be disturbed, where it appeared that the impetus for the an
nexation originated with the town, rather than the viilage; th
dominant purpose was to impede the increasing loss of terri
tory to the ecity (which was adjacent to or contiguous to both)
and that the city furnished both municipalities with substan
tially all basic governmental services—since the village faile
to show a reasonable need for such annexation, and hence th
proceeding was in fact arbitrary, capricious, and contrary to
the rule of reason. pp.. 410, 412, 4138,

APPEAL from a judgment of the circuit court for Racin
county : ELMER D. GOODLAND, Circuit Judge. Affirmed. -

This is an appeal from a judgment dismissing the
petition of the village of Elmwood Park for annexation
of the town of Mt. Pleasant. The facts are not in dispute.

Elmwood Park, pursuant to sec. 66.024, Stats., pub-
lished a notice of a resolution declaring its intention to
apply to the circuit court for an order for an annexation
referendum of a territory consisting of substantially al
of the town of Mt. Pleasant. 'The petition for the order
was filed with the court in due course. The city of
Racine, whose territory is adjacent or contiguous to both
Elmwood Park and Mt. Pleasant and which owns land
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xation, however, were made by Elmwood Park as
uired by sec. 66.024, Stats.
vior to the Elmwood Park petition, Elmwood Park
M¢t. Pleasant had reached an agreement as to the new
ge government after the merger as follows: The
man of Mi, Pleasant would become village pregident;
& village board would be reduced to five members, with
resent Mt. Pleasant board constituting three of the
the president of Elmwood Park would resign and be
pointed village trustee, with a fifth trustee to be elected
m the combined town and village; the Mt. Pleasant
k would become village clerk; the Mt. Pleasant trea-
er would become village treasurer; the Mt. Pleasant
essor would become village assessor; the only person
aining from the governmental body of Elmwood Park
#ild be Mr. Bruhn, the present village president.
fter hearing, the cireuit court entered judgment dis-
issing the petition for annexation upon the grounds (1)
t proceeding, although denominated annexation under
e, 66,024, Stats., was actually consolidation and that
provisions of the comsolidation statute, sec. 66.02,
d not been complied with, and (2) that if it was deter-
ned that the proceeding was properly annexation under
The objectors, in their amended petition, sef forth man o 66.024 the petition must be dismissed for the reason
reasons why the petition of Elmwood Park should be dis= t the proposed annexation was invalid under the “rule
missed. One of the main reasons is that Elmwood Park feason.”
and Mt. Pleasant are attempting to evade the provision Elmwood Park and Mt. Pleasant appeal.
of sec. 66.02, Stats., by Elmwood Park instituting an an for the appellants there was a brief by William E. Dye
nexation proceeding under sec. 66.024, when it is apparen Racine, for the village of Elmwood Park; and Benson,
that Elmwood Park and Mt. Pleagant are attempting t tbh art & Haley of Racine, for the town of Mt. Pleasant;
consolidate. . . . . : d oral argument by Mr. Dye and M. Emery B. Benson.
The impetus for this annexation procedure orlgmate vor the respondents there was a brief by Jack Harvey
in Mt. Pleasant vather than Elmwood Park. The domi A . . !
nant purpose of Mt. Pleasant was to contro! or fix it y attorney, and Louis J. Eoshar, assistant city attorney,
' or the city of Racine, John R. Brown, and Evelyn M.

boundary lines so ag to impede the increasing loss o
valuable territory to the city of Racine by successiv own; and Richard F. Foltz of Racine, for the village of
tevant; and oral argument by Mr. Harvey.

annexations to Racine. The resolution and petition fo.

and one-third miles; the city of Racine 2034 miles; and
with Elmwood Park 3,240 feet. According to the 1960
census, it had a population of 12,023. Its total external
boundary is approximately 42.2 miles, while the commen
boundary with Elmwood Park is approximately 0.6 miles;
Its expenditures for governmental services for the ye
ending March 21, 1964, were $419,386, excluding. tlie
district school disbursements.

At the time of filing the petition, the services rendered
by Mt. Pleasant to its residents were as follows: Its
garbage disposal was under contract; it had water service
supplied by the city of Racine; sewer service supplied by
contract with the city of Racine; a volunteer fire depart
ment, together with a fire-protection contract with the
city of Racine; library service was furnished on contract
with the city of Racine; its police protection was provided
by two part-time constables and three off-duty sheriff’s
deputies; and the road maintenanee was provided by the
town,

It is apparent, from the services listed, that the city of
Racine was a most important factor to hoth Elmwood
Park and Mt. Pleagant in the furnishing of governmental.
serviees. :
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CONSOLIDATION. Any town, village or city may be
olidated with a contiguous town, village or city, by
nance, passed by a two-thirds vote of all the members
ach board or council, fixing the terms of the consoli-
stion and ratified by the electors at a referendum held
\ each municipality. The ballots shall bear the words,
“consolidation,’ and ‘against consolidation,” and if a
ajority of the votes cast thereon in each municipality
Il be for consolidation, the ordinances shall then be in
foct and have the force of a contract. The ordinance
d-the result of the referendum shall be certified as
ovided in s. 66.018(5) ; if a town the certification shall
reserved as provided in ss. 60.05 and 66.018 (5), re-
pectively. Consolidation shall not affect the pre-existing
ghts or liabilities of any municipality and actions there-
| may be commenced or completed as though no eon-
solidation had been effected. Any consolidation ordinance

oposing the consolidation of a town and another munic-
pality shall, within 10 days after its adoption and prior to
ts submission to the voters for ratification at a refer-
dum, be submitted to the circuit court and director of
he planning function in the department of resource
development for a determination whether such proposed

nsolidation is in the public interest. The circuit court
shall determine whether the proposed ordinance meets
¢ formal requirements of this section and shall then re-
r the matter to the director of the planning function in
the department of resource development, who shall find as
reseribed in s. 66.014 whether the proposed consolida-
on is in the public interest in accordance with the
andards in s. 66.016. The director’s findings shall have
he same status as incorporation findings under ss. 66.014

BEILFuUss, J. The trial judge, Judge ELMER D. GOOD-
LAND, filed a comprehensive, scholarly, and helpful memo
randum opinion. He concluded that annexation and:
consolidation were separate and distinet statutory proce-
dures intended to apply to dissimilar factual situations:
and that annexation was not intended by the legislatur
to encompass consolidation. '

The dispute before us arises by virtue of conflicting in
terpretations of the consolidation and annexation statutes

The legislature in its 1959 session made substantial
changes in the statutory law governing the overall prob
lem of municipal incorporation and urban expansion
A dominant change was a legislative recoghition that
many localities of the state were experiencing a substan
tial urban growth and that the existing legislation per-
m.itted haphazard, unrealistic, and competitive expansion
without regard for present and probable future develop-
ment in the best overall public interest. The consolidation
statute, sec. 66.02, was amended to provide for a deter--
mination by the director of the planning function of the
department of resource development as to whether the
propoged consolidation would be in the public interest
subject to review by the circuit court. Sec. 66.021, Stats.,
the principal annexation statute, was amended to provide
for substantially the same public-interest determinations.

The legislature, in the same 1959 session, enacted sec:
66.024, Stats., as a new alternative annhexation statute
without a public-interest determination requirement. An
a.ttempt was made to amend the section to provide for a
similar public-interest determination; this proposed
amendment passed one house of the legislature and lost
in the other and therefore did not become a part of sec.
66.024,

The petition for annexation in this proceeding is under:
sec. 66,024, Stats.

The pertinent parts of the consolidation statute and the
alternative annexation statutes are ag follows: :

Sec., 66.02 provides:

‘Bec. 66.024 provides:

“ANNEXATION BY REFERENDUM; COURT ORDER. As a
mplete alternative to any other annexation procedure,
nincorporated territory which contains electors and is
sontiguous to a city or village may be annexed thereto
n. the manner hereafter provided. The definitions in
66.021 (1) shall apply to this section.

%(1) Procedure for Ammexation. (a) The governing
body of the ity or village to which it is proposed to annex
territory shall, by resolution adopted by two-thirds of the
members-elect, declare its intention to apply to the circuit
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is-involved in the proposed annexation shall, upon ap-
tion, be a party and entitled to be heard on any

tter pertaining thereto.

) Referendum Election; When -Oqure-g;i and Held.
If the court, after such hearing, is satlsfled as to the
actness of the description of the terx_'ltory or any
vey and that the provisions of this section ha_ve been
mplied with, it shall make an order 80 declaring and
11 direct a referendum election within the territory

court for an order for an annexation referendum, an
shall publish the resolution onece in a newspaper havin
general circulation in the area proposed to be annexed
and shall cause to be made a scale map of such territor
showing it in relation to the annexing city or village. The
resolution shall contain a deseription of the territory to
be affected, sufficiently accurate to determine its loca
tion, the name of the municipalities directly affected an
the name and post-office address of the municipal officis,
causing the resolution to be published. The person w _ A
causes the resolution to be published shall serve a copy o h shall be deseribed in the order, on the guestion,
the resolution together with the scale map upon the clerk ther such area should be annexed. Such order shall
of the town or towns from which the territory is to be act 8 electors named therein residing in tI'm town in
¢ 1 the territory proposed to be _annexed lies, to per-
orm the duties of inspectors of election.”

affidavit must be on file with the annexing body indicat- he trial court concluded that there was a significant
ing the date said resolution wag mailed. The annexation tutory distinction between consolidation and annexa-
i.shta_,ll be deemed commenced upon publication of the reso- as recognized by the court in several cases' and
ution. : -

at the merging of territory as contemplated in this
'ceeding was not annexation but congolidation, and
alid becanse not in conformity with the consolidation
tute.

We recognize that Elmwood Park and Mt. Pleasant
ould have proceeded under the consolidation statute (S:ec.
'61'02) in their attempt to merge into one municipahtj.r.
Recause consolidation procedure was available fo them it
oes 1ot follow that the alternative, annexation, was not
roper for the same purpose.

The introductory portion of see. 66.024, Stats., is most
1 Quivocal———“As a complete alternative to any o’Fher an-
xation procedure, unincorporated territory which con-
ains electors and is contiguous to a city or village may

i Milwaukee v. Sewerage Comm. (1954), 268 Wis. 9142, 67 N. W.
9d) 624; Brown Deer v. Milwoukee (1957), 2 Wis. (2d) 441,
4 N. W. (2d) 487; unpublished opinion of Hon. E. M. Duguaine,
' reuit Judge for Brown county in In re Annexation of Toumn of
eble to City of Green Boy (1960).

“(b) Application to the circuit court shall be by peti:
tion subscribed by the officers designated by the govern:
ing body, and shall have attached as a part thereof: the
scale map, a certified copy of the resolution of the govern-
ing body and an affidavit of the publication and filing
required under par. (a). Such petition shall be filed in
the circuit court not less than 30 days but no more than
45 days after the publication of the notice of intention, =

“(2) Protest to Court by Electors; Hearing. (a) If
prior to the date set for hearing upon such applicatiol
there is filed with the court a petition signed by a majo
ity of the electors residing in the territory or the owner
of more than one-half of the real property in assessed
value in such territory, protesting against the annexatio
of such territory, the court shall deny the application fo
an annexation referendum.

“(b) If a petition protesting the annexation is foun.
insufficient the court shall proceed to hear all parties
interested for or against the application. The court ma
in its discretion adjourn such hearing from time to time
direct a survey to be made and refer any question fo
examination and report thereon. Any town whose terri
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be annexed thereto in the manner hereafter provided.

(Emphasis added.)

The town of Mt, Pleasant is unincorporated: it does

contain electors and is contiguous fo the village of Elm

wood Park. The statute containg no limitation as to size,

nor does it prohibit annexation of an entire unineorpo
rated area. We conclude that ElImwood Park could anne
the entire town of Mt. Pleasant under sec. 66.024, Stats.,

if the proceeding otherwise complied with the statute and

the case law dealing with annexation.
The trial cou.rt further concluded that if a sec. 66.024
Stats., annexation was a statutorily permissible proceed

ing that the common-law rule of reason applied and that .
under the facts as they appear in the record the proposed :

annejxat.ion was unreasonable and that the petition should
be dismissed. We agree. :

In support of this conclusion the frial court in ifs :

memorandum opinion stated :

“ “This court has authority to review the annexation of .

territory to a city or village and a
Dply the test of !
gggwg z{ i’fgggﬁu %ac . C}% of Fong glru Lae, 22%12%?%31)
s ; Town of Mt. Pl .1 i
24}?13. (2'd) 15 e, easant v. City of Racine,
In this state we apply a rule of reason.’ Town of

Brookfield v. City of Brookfield, 274 Wis. 638, 644

(19%6).
“The rule of reason is firmly established in th .
Law of Wisconsin, _See Fenton v. Ryan, 14181 Wfs.cgg??
(1909) ; Incorporation of Village of Biron, 146 Wis, 444
(1911).; W@lson. v. Sheboygan, 230 Wis. 433 (19389) ;
Greenfqeld P, M@lwaukee, 278 Wis, 484 (1956) ; Touwn of
Brookfield v. City of Brookfield, 274 Wis. 638 (1956) ;
%1530)?@5% ?’fggg )duTLwc v.f?lz'_ty of Fond du Lae, 22 Wis,
) ; Town of Mt. Plegsont v. Ci e,

A2 i}VlS. (2%) 11 (oeny ant v, City of Racine,

“In reaching a determination as to whether th -
p_osegl z}nnexa'tion meets the test of reason, t%lc; arfng}lcg-
1;10‘1‘1‘31 135 f}liltxrety ghould be considered.

‘An e question of reascnableness is one
entirety of the attemptad annexation, so that an a%ieg;f
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n cannot necessarily be said to have had a reasonable

sis merely because a sound reason may exist for taking

some particular part of the territory. City of Sugar

eek v. A)Stmdwrd Ol Company, 163 F. (2d) 320, 324 (8

T 1947).

“We are convinced Elmwood has no reasonable basis

o-annex Mount Pleasant. It is clear that there is mno

resent need, or any reasonably expectable future needs,

jased upon the rate of growth of Elmwood, that would
asonably justify Elmwood annexing 35.64 square mileg
territory, to-wit, the entire town of Mount Pleasant.

“‘Ag we appreciate the matter, the rule of reason withﬁu-/qﬂ.

spect to the enlargement of boundaries of a municipal

rporation, may be satisfied by the establishment of a ’G‘

number of factors, among which we note, by way of illus-

ration, & substantial increase in population; a need for Q |

additional area for construction of homes, mercantile, AN

manufacturing or industrial establishments; a need for

the extension of police, fire, sanitary protection or other
municipal services to substantial numbers of residents
of adjacent areas.” Niz v. Village of Castor, 116 So. (2d)
99, 101 (La. 1959).

“Fyrthermore, there is a complete lack of any ‘over-
flow’ growth of the village occurring beyond its bounda-
ries.
" ¢ There is nothing to show any “overflow” from Oli-
vette, residential or industrial. The selection of the gite
for this industrial development was made because of its
independent advantages, and had nothing to do with the
City of Olivette. And it is apparent that the very high
land values existing in the area for industrial purposes
have had nothing whatever to do with the proximity of
Olivette. The present state of the “area” certainly does
not represent an expansion or “actual growth” of Oli-
vette. City of Olivette v. Graeler, 369 SW (2d) 85, 93
(Mo. 1963).

“We concur with the following statement by counsel for
the objectors, contained in their brief:

“ «The Village of Elmwood Park has no present need
to annex any additional territory. Nor has it shown any
imminent future need. Based upon its present size, char-
acter and past growth history it will have no need for
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additional land for another ten to twenty years. Thus, any
annexation by the village at this time ig unreasonable,

there being no reasonable need.’
“We are convinced that the proposed annexation serves

no reasonably necessary muniecipal uses and purposes,
that it violates the rule of reason, and is therefore null

and void.”

This court has applied the fule of reason to annexations:
after the 1959 amendments but not in a case involving sec.
66.024, Stats. Town of Fond du Lac v. City of Fond du

Lac (1964), 22 Wis. (2d) 533, 126 N. W. (2d) 201;

Mt. Pleasant v. Racine (1964), 24 Wis. (2d) 41, 127

N. W. (2d) 757.
Under the familiar rule of statutory construction, the

legislature is presumed to know that the court does apply_ _

the rule of reason in annexation cases,

The fact that the legislature did not include a require-
ment for a determination of public interest in Sec. 66.024,
Stats., does not mean that the rule of reason does not
apply to an annexation proceeding under this stat.
ute. While the standards for a publie-interest deter-
mination set forth in secs. 66.02 and 66.021 are
compatible with the rule of reason they are not con-
trary to nor antagonistic to the bagis for the ruyle
of reagson. There is nothing in sec. 66.024 to indicate
the legislature intended to abrogate the rule of reason.
If the rule of reason was good law prior to the 1959
amendments and the court continued to apply it to see,
66.021 after the amendment requiring such determina-
tion, there is no sufficient reason advanced to convince us
that it should not apply to a statute (sec. 66.024) which
by its literal letter does not specifieally require a public-
interest determination. Sec. 66.024 as it now standg is
much the same, in this regard, as sec. 66.021 was at the
time the court imposed the rule of reason.

The trial court found, and appellants do not dispute,
that Elmwood Park had no reasonable basis to annex
Mt. Pleasant, there being no bresent need or demonstrable

State ex rel. Stollberg v. Crittenden, 29 Wis, (2d) 413.

future need for that territory. Witho_ut a showing of
gsome reasonable need, the proceeding, in legal parlance,
s arbitrary and eapricious, and contrary to the rule of
eason. The petition for an annexation referendum must
be dismissed. .

“By the Court~——~Judgment affirmed.

STATE EX REL. STOLLBERG, Appellant, V. CRITTENDEN,
Respondent.

December 2, 1965—January 4, 1966.

Bastards-~Illegitimacy proceedings"s}}(}ompIainant’s promiscu-

ity—Finding of nonpaternity--Su iciency:.
In a.yn illegitiiacy proceeding, a jury verdict that 'defendz,nt
was not the father of relator’s child would 1.10{; be d1st1.1rbe —
although predicated upon complainant’s testnnorfy, Wh]'.?h w}is
not directly contradicted, that during the conception period she
had had intercourse with defendant, a bartender whose tavern
she freguented, and no one else—where the.record also re-
vealed that che engaged in sexual relations w1t1.1 defendar}t_ on
their first night together, and on occasions during the critical
period frequented the company of other men, and hence her
promiscuity during the conception period could reascnably be
inferred. pp. 414-416.

Attorney and eclient—Impropriety in cross-examination and
argument—Yaiver. ) .

Failure of counsel to request corrective action or move. foz: a

mistrial because of his adversary’s improper cross—exammat}on

and advertence to complainant’s pattern of conduc.zt antedat{ng'

the conception period comstituted waiver, precluding asserfion

of such error on appeal. p. 417.

Appeal and error-—Motions after verdict—Failure to move pre-
cluding review of error. )
Errors which the trial court might correct by granting a new
trial must be brought to the attention of that court before they
will be reviewable as a matter of right on appeal, so where, as
here, the claimed impropriety of counsel was not a1¥eged as a
ground for a new trial on motions after verdict, review of the
error was precluded for that additional reason. pp. 417, 418,




