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ToWN OF BLOOMING GROVE, Respondent, v. CITY OF
MMaDIsON, Appellant.®

No. 601 (1974). Submitted under sec. (Ruls) 25154 October 0,
1975.—Decided November 25, 1975.
{ Also reported in 235 N. W. 2d 403.)

1. Munjcipal corporations—Annexation—Statute providing for
" anmexation of town 1slands——-Inab11rl:y of town to challenge
constitutionality.
As decided in the Town of Germantown Case, ante p. 704, the
constitutionality of sec. 66.021 {15}, Stais., providing for the
annexation of town islands by a city or village, may not be
challenged by a town. pp. 772, 773.

3.  Municipal _corporations—Annexation of town islands, see.
66.021(15), Stats.—Requirement that all islands be annexed
in single ordinance.

Sec. 66.021 (15), Stats., is a clear and unambiguous prcmsmn

" allowing with certain exeeptions for the annexation by a city
or village in a single ordinance of all town islands meeting
the statutorily defined criteria. ». ¥73.

3. Municipal corporations—Annexation of town islands—Annexa-
“tion by city of seven islands via separate ordinances—Fail-

~ 1re to sirictly cenform to statute.
Annexation by a city of seven separate ‘town islands via seven
separate municipal ordinances was impermissible under sec.
66.021. (15), Stats., since the power to annex must be exercised
by a municipality in striet conformity with the statute con-

ferring it. pp. 773, 774,
WILEIE, C. J., BElLFuss, and HaNiey, JJ., dissent in part.

- APPEAL from 2 judgment of the circuit court for Dane
county: W. L. JACKMAN, Circuit Judge. Affirmed.

This appeal arises out of a declaratory judgment action
commenced by the town of Blooming Grove, plaintiff-
respondent, against the city of Madison, defendant-appel—
lant. Service was made on the attorney general as re-
quired by sec. 269.56 (11), Stats. The demurrer of the

* Motion for rehearing denied, without costs, on February 27,
1976.
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city was overruled and the cuty then answered the com-
plaint.

Both parties moved for summary judement. The trial
court entered judgment on two grounds. One ground
was adverse to the city, the other adverse to the town.
The city has appealed and the town has cross-appealed.

For the appellant the cause was submitted on the brief
of Edwin Conrad, city attorney, and Larry W. O’Brien,
deputy city attorney.

For the respondent the cause was subrmtted on the
brief of Burt P. Natkins and DeWitt, M cAndrews &
Porter, 8. C., all of Madlson.

On motion for rehearing :

For the appellant there was a rehearing brief by
Henry A. Gempeler, city attorney, and Larry W O’ Brien,
deputy city attorney.

ConNnor T, HANSEN, J. On January 29, 1974, the
common council of the city adopted seven separate ordi-
nances, each of which annexed a “town island” located
in the town of Blooming Grove. The annexation pro-
ceeding was instituted pursuant to the provisions of sec.
66.021 (15), Stats., ag created by ch. 143, Laws of
1973, effective December 2, 1973.

The statute provides:

“66.021 Annexation of territory. . . .

“{15) ANNEXATION OF TOWN ISLANDS. Upon its own
motion, a city or village by a two-thirds vote of the en-
tire membership of its governing body may enact an
ordinance annexing territory which comprises a portion
of a town or towns and which was completely surrounded
by territory of the city or village on December 2, 1973.
The ordinance shall include all surrounded town areas
except those exempt by mutual agreement of all of the
governing bodies involved. The annexation ordinance
shall contain a description of the territory sufficiently
accurale to determine its loeation, and the name of the
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town or towns from which such territory is detached.
Upon enactment of the ordinance, the city or village
clerk immediately shall file 5 certified copies of the ordi-
nance in the office of the secretary of state, together
with 5 copies of a scale map showing the boundaries of
the territory annexed. The secretary of state shall for-
ward 2 copies of the ordinance and scale map to the

department of transportation, one copy to the department

of revenue and one copy to the director of the planning
funetion in the department of local affairs and develop-
ment. This subsection does not apply if the town island
was ereated only by the annexation of a railroad right-of-
way or drainage ditch. This subsection shall not apply
to land owned by a town government which has existing

town government buildings located thereon. No town -

island may be annexed under this subsection if the island
consisis of over 65 acres or contains over 100 residents.
After December 2, 1973, no city or village may, by an-
nexation, create a town area which is completely sur-
rounded by said city or village.”

No challenge is made to whether the seven town islands
met the criteria of sec. 66.021 (15), Stats. It also ap-
pears that seven town islands constituted all such islands
within the town.

The town challenged the validity of the ordinances on
procedural grounds and the statute itself on constitution-
al grounds. The trial court entered judgment determin-
ing that although the town could not raise the constitu-
tional issue, the ordinances had not been enacted in
accordance with the statutory requirements and, there-
fore, were invalid.

The issues raised on this appeal are: :

1. Does the town have capacity to challenge the con
stitutionality of sec. 66.021 {15), Stats.? ‘ '

2. Did the enactment of seven separate annexation
ordinances comport with the procedural requirements
of sec. 66.021 (15), Stats.?

The issue of the capacity of the town to challenge
the constitutionality of sec. 66.021 (15), Stats., was
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congidered in Town of Germantown v, Village of German-
town, ante, p. 704, 235 N. W. 2d 486, decided November
25, 1975. Germantown stands for the proposition that the
town does not have the capacity to challenge the con-
stitutionality of this statute. The case is dispositive of
this issue on this appeal. The town of Blooming Grove
does not have the capacity to challenge the constitution-
ality of this statute, and the judgment of the trial court
which made such a determination is affirmed.

Compliance with statutory procedural requirements.

The city argues that the annexation of the seven town
islands by seven separate ordinances should be construed
as compliance with the prescribed statutory require-
ments and the judgment of the trial court reversed.

Sec. 66.021 (15), Stats., is clear and unambiguous on
its face. The statute clearly states that all town islands
meeting the statutorily defined eriferia in a town and
within the boundaries of a village or city, with the ex-
ception of drainage ditches and railroad right-of-way,
may be annexed by an ordinance. The statute further
provides: “The ordinance shall include . . . .7 (Empha-
sis added.) The statute cannot be construed to permit
the annexation of seven town islands by seven separate
annexation ordinances.

We quote and agree with the observation of the trial
judge on overruling the demurrer of the city:

“.. . However, we do not understand why the eity

chose to follow the course it did in view of the clear
language of the statute. The statute clearly says there
shall be an ordinance. An is the singular and means
one in plain English. Likewise ‘The ordinance shall
inelude . . .7 refers to but the singular, not plural. The
statute is clear that there must be but a single ordinance
to cover all islands of a town.”

This court has consistently followed the proposition
that:
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“The power granted by the legislature to municipali-
ties to extend their houndaries must be exercized in
strict conformity with the statute conferring it. Town
of Madison v. City of Madison (1955), 269 Wis. 609,
T0 N. W. (2d) 2497 Greenfield ». Milwaukee (1956),
272 Wis. 610, 611, 612, T6 N. W. 2d 320.

The numerous cases commg to this court over the
vears reflect the difficulties annexation cases present
to various governmental entities. The city argues that
they have “substantially complied” with the statute, and
the town has shown “no prejudice” as a result of the
procedures followed by the city. To add such considera-
tions to or substitute them for the established rule of
gtrict conformity in annexation: cases would only com-
pound the already perplexing pioblems that exist among
governmental units in this type of case. The instant
case is a prime example of the result of the failure fo
comply with the statutory mandate.

“Town of Madison v. City of Madison (1955), 269
Wis. 609, 70 N. W. 2d 249, does not support the position
of the city, as it suggests. In that case the notice con-

tained a surplusage, and the circumstances involved no

violation of express statutory language. Annexation
of territory from a township may in fact have serious
consequences to the town, not the least of which may be
its tax base. In annegation cases, we see no reason why
the annexing municipality should not be required to
comply strictly with the mandate of the statute. In
this case, the city did not do so. The judgment of the
trial court is affirmed. '
By the Court—Judgment affirmed.

WILKIE, C. J. (dissenting in part). The majority
chooses form over substance in voiding the seven unani-
mously adopted city ordinances annexing town islands in
the town of Blooming Grove.
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The controlling statute, sec. 66:021 (15), iz ambiguous
as pertinent here. The rule on the existence of the
gtatutory ambiguity has been stated most recently in
Madison Metropolitan Sewerage Dist. v. DNR:!

“ .. The test of ambiguity has been consistently

‘gtated: ‘“‘A statute or portion thereof is ambiguous
when it is capable of being understood by reasonably

2

well-informed persons in either of two or more senses.
(cifing cages) ... .”

The statute here does not gpecifically set forth a re-
quirement for a single ordinance. It must be considered
ambiguous.

“This court has held that where a statute is ambiguous,
thiz court mugst ascertain the legislative intention as
disclosed by the language of the statute in relation to
its scope, history, context, subject matter and the object
intended to be remedied or  accomplished. Wisconsin
Southern Gas Co. v. Public Service Comm. (1973),- 57
Wis. 2d 643, 205 N. W. 2d 403. The object to be ac-
complished by a statute must be given great weight
in determining legislative intent. Town of Menominee
v. Skubitz (1972), 53 Wis. 24 480, 192 N. W. 24 3887.
. ..7 Ortman v, Jensen & Johnson, Imec. (1975), 66
Wis. 2d 508, 520, 225 N. W. 24 653.

In reading the terms of the statute and in considering
the issues presented in Town of Germaniown v. Village
of Germantown, ante, p. 704, 235 N. W. 24 486, it would
appear that the purpose of the legislation clearly is to
provide for a unilateral and summary procedure by which
the annexing entity takes in all surrounded areas that
meet the area and population requirements.

That a single ordinance was not contemplated by the
Legislature when it enacted sec. 66.021 (15) is shown
by the provisions of the sentence of the statute which
reads:

1 (1974), 63 Wis. 2d 175, 179, 216 N. W. 24 533.
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“The ordinance ghall include all surrounded town
areas except those exempt by mutual agreement of all
of the governing bodies involved.”

This statutory directive clearly negates any purpose in
setting forth a specific requirement for either a single
ordinance, or multiple ordinances, since whichever pro-
cedure is used, no surrounded “town island” can be
exempted unless both parties agree to such exemption.
This provision leaves no room for discretion on the
part of the annexing authority to unilaterally refuse to
annex areas meeting the criteria set forth; absent mutual
agreement, all areas must be annexed. Therefore, the
legislative intent ag to elimination of all eligible “town
islands” is met if all such areas are indeed annexed,
regardless of the number of ordinances adopted.

I.see no prejudice to the residents to the town island
areas If several ordinances are used as here. The thrust
of the majority decision is that the same end result
of the annexation of the seven town island areas will
be accomplished, but the city will be obliged to bhack up
and put the seven annexations into a single ordinance.
Under the circumstances of this case, I would allow the
seven ordinances to stand as already adopted.. :

. I am authorized to state that Mr. Justice BRUCE F.
Brroruss and Mr. Justice Lro B. HANLEY join in this
dissent. '
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State ex rel. Van Dyke Ford, Inc. v. Cane, 70 Wis, 24 T77.

STATE EX REL. VAN DYKE Forp, INC, and others, Peti-
tioners, v. CANE, Acting Circuit Judge, and another,
Respondents.

Decided November 25, 1975.
{Also reported in 285 N. W. 24 672.)

1. Appeal—Jurisdiction—FPerfected appeal as divesting tnal court
of subject-matter jurisdiction.
The general rule is that an appeal duly perfected divests the
trial eourt of jurisdietion of the subject matter of the appeal
and- transfers it to the appellate court where it remains until
theé appellate proceeding terminates and the trial court regains
jurisdiction. p. 780.

2. Appeal—Jurisdiction—Appeal from order overraling demurrer
—Discretion of trial court te proceed with the action

Under sec. 274.24, Stats., which provides that no appeal from
an intermediate order before judgment shall stay proceedings
unless the trial court or presiding judge shall in his discretion
so specially order, the trial court may refuse fo grant a stay
of proceedings subsequent to perfection of an appeal from the
overrule of 2 demurrer, in which case the action continues in
‘eireait eourt as though no appeal had been taken. pp. 7381—
T83, 787.

[Inconsistent language of State ex rel. Freeman Printing Co.
v. Luebke, withdrawn.]

3. Appeal-—Order overruling demurrer—Diseretion of trial court
to proceed—-Stay not required by sec. 274.30¢, Stfats.

Trial court discretion to refuse to grant a stay of proceedings
subsequent to perfection of an appeal from its overrule of a
demurrer is not obviated by sec. 274.30, Stats~—uvproviding that
where an appeal is perfected with proper undertaking given
or other act done, as prescribed in ch. 274, all further pro-
ceedings are stayed—since the procurement of a stay from
the trial court as provided in sec. 274.24 is the act which must
be dome in order to stay the proceedings pending appeal.
pp. 783, 784,

4. Appeal—Discretion of trial court to proceed with action after
appeal from demurrer overrule—Consistency of statutory
scheme.

Addifional reason for construing sec. 274.30, Stats., in a man—
ner which preserves the power of a trial court to proceed with
& case despite an appeal from a prejudgment order is the fact



